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Plaintiffs First Choice Federal Credit Union, AOD Federal Credit Union, Tech Credit 

Union, Veridian Credit Union, South Florida Educational Federal Credit Union, Preferred Credit 

Union, Alcoa Community Federal Credit Union, Associated Credit Union, Centrue Bank, Envista 

Credit Union, First NBC Bank, Align Credit Union, Navigator Credit Union, The Seymour Bank, 

Financial Horizons Credit Union, North Jersey Federal Credit Union, Nusenda Credit Union, 

Greater Cincinnati Credit Union, KEMBA Financial Credit Union, Wright-Patt Credit Union, 

Greenville Heritage Federal Credit Union, and Members Choice Credit Union (“FI Plaintiffs”), on 

behalf of themselves and all others similarly situated, and Credit Union National Association, 

Georgia Credit Union Affiliates, Indiana Credit Union League, Michigan Credit Union League, 

and Ohio Credit Union League (“Association Plaintiffs”), which are associations that represent the 

interests of their member credit unions (collectively, the FI Plaintiffs and Association Plaintiffs 

are referred to as “Plaintiffs”), allege the following against Defendants The Wendy’s Company, 

Wendy’s Restaurants, LLC, and Wendy’s International, LLC (collectively, “Wendy’s,” the 

“Company,” or “Defendants”), based upon personal knowledge, where applicable, information 

and belief, and the investigation of counsel. 

I. INTRODUCTION 

1. Plaintiffs bring this class action on behalf of financial institutions that suffered, and 

continue to suffer, financial losses as a direct result of Wendy’s conscious failure to take adequate 

and reasonable measures to protect its point-of-sale and computer systems.  Wendy’s actions left 

highly sensitive Payment Card Data, including, but not limited to, the cardholder name, credit or 

debit card number, expiration date, cardholder verification value, and service code (“Payment Card 

Data”), of hundreds of thousands, if not millions, of the FI Plaintiffs’ customers exposed and 

accessible for use by hackers for months.  As a result, the FI Plaintiffs have incurred significant 
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damages in replacing customers’ payment cards and covering fraudulent purchases, among other 

things. 

2. In or about October 2015, computer hackers accessed Wendy’s inadequately 

protected point-of-sale systems and installed malicious software (often referred to as “malware”) 

that infected over 1,000 Wendy’s restaurants in the United States.  Through this malware, hackers 

stole the Payment Card Data of an untold number of customers.  The stolen Payment Card Data 

then was sold on the internet to individuals who made massive numbers of fraudulent transactions 

on payment cards that the FI Plaintiffs and other members of the Class (as defined below) issued 

to Wendy’s customers. 

3. The data breach was the inevitable result of Wendy’s inadequate data security 

measures and lackadaisical approach to the security of its customers’ Payment Card Data.  Despite 

the well-publicized and ever-growing threat of cyber-attacks targeting Payment Card Data through 

vulnerable point-of-sale systems and inadequately protected computer networks, Wendy’s refused 

to implement certain best practices, failed to upgrade critical security systems, used outdated point-

of-sale systems, ignored warnings about the vulnerability of its computer network, and disregarded 

and/or violated applicable industry standards. 

4. Wendy’s data security deficiencies were further buttressed by Wendy’s failure to 

timely identify the breach and subsequently contain it.  By February 2016, when Wendy’s first 

publicly acknowledged that a data breach compromising customer Payment Card Data had 

occurred, the data breach already had been ongoing for several months.  The malware had 

remained undetected within Wendy’s point-of-sale and computer systems from October 2015 until 

late January 2016, when third parties first notified Wendy’s that an unusual number of potentially 

fraudulent transactions had taken place on payment cards recently used at Wendy’s restaurants. 
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5. Although Wendy’s claimed that it immediately began an investigation when it 

learned of the data breach, its security deficiencies were so significant that Wendy’s not only failed 

to timely notify financial institutions that their payment cards were at risk, but also failed to take 

proper measures to contain the data breach and prevent ongoing and subsequent exfiltration of 

Payment Card Data. 

6. Wendy’s initially announced that the malware discovered on its point-of-sale 

systems was limited and impacted only 300 of the Company’s more than 5,500 U.S. restaurants.  

Wendy’s further suggested that, as of May, 2016, the source of the malware had been identified, 

disabled, and eradicated. 

7. Wendy’s now admits, however, that the impact of the data breach was much more 

widespread than previously disclosed, that malware was identified at over 1,000 restaurants (more 

than triple the original representation), and that the data breach was nationwide in scope, impacting 

all but four states and the District of Columbia.1 

8. Furthermore, the fraud exposure window, when Payment Card Data was at risk, is 

much longer than what Wendy’s initially disclosed.  For example, Visa initially stated that the 

fraud exposure window ran from October 26, 2015 through February 14, 2016, but later extended 

the ending date of the exposure window by more than four months – to June 25, 2016 – meaning 

the breach was not contained for nearly six months after Wendy’s was notified the malware was 

on its systems. 

                                                 
1  See WENDY’S.COM, https://payment.wendys.com/paymentcardcheck.html (last visited July 
21, 2016) (a review of Wendy’s notice website regarding the breach indicates that restaurants in 
every state have been impacted except Delaware, Maryland, Mississippi, Vermont, and 
Washington D.C.).  Considering that the data breach continues to expand, it is entirely possible 
that locations in these remaining states also have been or will be impacted. 
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9. Despite Wendy’s claim that the data breach has been contained, Plaintiffs believe 

that the breach remains ongoing to date.  Indeed, the FI Plaintiffs and other members of the Class 

continue to suffer new, recent losses as a result of the data breach. 

10. The financial costs caused by Wendy’s deficient data security approach have been 

borne primarily by financial institutions, like the FI Plaintiffs, that issued the payment cards 

compromised in the data breach.  These costs include, but are not limited to, canceling and 

reissuing compromised cards and reimbursing their customers for fraudulent charges.  Industry 

sources estimate that the fraudulent charges from this breach have been even more pervasive than 

in other recent data breaches (e.g., Target and Home Depot), causing the FI Plaintiffs and other 

members of the Class to suffer much greater losses than were suffered by financial institutions in 

connection with those breaches.2  Moreover, the duration of the data breach and Wendy’s 

inadequate response thereto have caused the FI Plaintiffs and other members of the Class to suffer 

many millions of dollars more in damages than they would have suffered had Wendy’s had an 

adequate process in place to detect the breach and/or actually contain the data breach when 

Wendy’s first learned of it. 

11. This class action is brought on behalf of financial institutions throughout the U.S. 

to recover the damages that they and others similarly situated have suffered, and continue to suffer, 

as a direct result of the Wendy’s data breach.  The FI Plaintiffs assert claims for negligence, 

negligence per se, violation of the Ohio Deceptive Trade Practices Act, Ohio Code §§ 4165.01, et 

seq., and declaratory and injunctive relief. 

                                                 
2  For instance, in Home Depot, 56 million payment cards were exposed as a result of the 
Home Depot data breach. 
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12. The Association Plaintiffs, whose members were damaged by the Wendy’s data 

breach, also join this action.  The Association Plaintiffs do not seek damages, but only equitable 

declaratory and injunctive relief on behalf of their respective members and not as class 

representatives. 

II. PARTIES 

A. FI Plaintiffs 

13. Plaintiff First Choice Federal Credit Union is a federally chartered credit union with 

its principal place of business located in New Castle, Pennsylvania.  As a result of the Wendy’s 

data breach, Plaintiff First Choice Federal Credit Union has suffered, and continues to suffer, 

injury, including, inter alia, costs to cancel and reissue cards compromised in the data breach, 

costs to refund fraudulent charges, costs to investigate fraudulent charges, and costs due to lost 

interest and transaction fees due to reduced card usage. 

14. Plaintiff AOD Federal Credit Union is a federally chartered credit union with its 

principal place of business located in Oxford, Alabama.  As a result of the Wendy’s data breach, 

Plaintiff AOD Federal Credit Union has suffered, and continues to suffer, injury, including, inter 

alia, costs to cancel and reissue cards compromised in the data breach, costs to refund fraudulent 

charges, costs to investigate fraudulent charges, and costs due to lost interest and transaction fees 

due to reduced card usage. 

15. Plaintiff Tech Credit Union is an Indiana-chartered credit union with its principal 

place of business located in Crown Point, Indiana.  As a result of the Wendy’s data breach, Plaintiff 

Tech Credit Union has suffered, and continues to suffer, injury, including, inter alia, costs to cancel 

and reissue cards compromised in the data breach, costs to refund fraudulent charges, costs to 
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investigate fraudulent charges, costs for customer fraud monitoring, and costs due to lost interest 

and transaction fees due to reduced card usage. 

16. Plaintiff Veridian Credit Union is an Iowa-chartered credit union with its principal 

place of business located in Waterloo, Iowa.  As a result of the Wendy’s data breach, Plaintiff 

Veridian Credit Union has suffered, and continues to suffer, injury, including, inter alia, costs to 

cancel and reissue cards compromised in the data breach, costs to refund fraudulent charges, costs 

to investigate fraudulent charges, costs for customer fraud monitoring, and costs due to lost interest 

and transaction fees due to reduced card usage. 

17. Plaintiff South Florida Educational Federal Credit Union is a federally chartered 

credit union with it principal place of business located in Miami, Florida.  As a result of the 

Wendy’s data breach, Plaintiff South Florida Educational Federal Credit Union has suffered, and 

continues to suffer, injury, including, inter alia, costs to cancel and reissue cards compromised in 

the data breach, costs to refund fraudulent charges, costs to investigate fraudulent charges, costs 

for customer fraud monitoring, and costs due to lost interest and transaction fees due to reduced 

card usage. 

18. Plaintiff Preferred Credit Union is a Michigan-chartered credit union with its 

principal place of business located in Grand Rapids, Michigan.  As a result of the Wendy’s data 

breach, Plaintiff Preferred Credit Union has suffered, and continues to suffer, injury, including, 

inter alia, costs to cancel and reissue cards compromised in the data breach, costs to refund 

fraudulent charges, costs to investigate fraudulent charges, costs for customer fraud monitoring, 

and costs due to lost interest and transaction fees due to reduced card usage. 

19. Plaintiff Alcoa Community Federal Credit Union is a federally chartered credit 

union with its principal place of business located in Benton, Arkansas.  As a result of the Wendy’s 

Case 2:16-cv-00506-NBF-MPK   Document 32   Filed 07/22/16   Page 7 of 65



8 

data breach, Plaintiff Alcoa Community Federal Credit Union has suffered, and continues to suffer, 

injury, including, inter alia, costs to cancel and reissue cards compromised in the data breach, 

costs to refund fraudulent charges, costs to investigate fraudulent charges, and costs due to lost 

interest and transaction fees due to reduced card usage. 

20. Plaintiff Associated Credit Union is a Georgia-chartered credit union with its 

principal place of business located in Norcross, Georgia.  As a result of the Wendy’s data breach, 

Plaintiff Associated Credit Union has suffered, and continues to suffer, injury, including, inter 

alia, costs to cancel and reissue cards compromised in the data breach, costs to refund fraudulent 

charges, costs to investigate fraudulent charges, costs for customer fraud monitoring, and costs 

due to lost interest and transaction fees due to reduced card usage. 

21. Plaintiff Centrue Bank is an Illinois-chartered bank with its principal place of 

business located in Ottawa, Illinois.  As a result of the Wendy’s data breach, Plaintiff Centrue 

Bank has suffered and continues to suffer injury, including, inter alia, costs to cancel and reissue 

cards compromised in the data breach, costs to refund fraudulent charges, costs to investigate 

fraudulent charges, and costs due to lost interest and transaction fees due to reduced card usage. 

22. Plaintiff Envista Credit Union is a Kansas-chartered credit union with its principal 

place of business located in Topeka, Kansas.  As a result of the Wendy’s data breach, Plaintiff 

Envista Credit Union has suffered, and continues to suffer, injury, including, inter alia, costs to 

cancel and reissue cards compromised in the data breach, costs to refund fraudulent charges, costs 

to investigate fraudulent charges, costs for customer fraud monitoring, and costs due to lost interest 

and transaction fees due to reduced card usage. 

23. Plaintiff First NBC Bank is a Louisiana-chartered bank with its principle place of 

business located in New Orleans, Louisiana.  As a result of the Wendy’s data breach, Plaintiff First 
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NBC Bank has suffered, and continues to suffer, injury, including, inter alia, costs to cancel and 

reissue cards compromised in the data breach, costs to refund fraudulent charges, costs to 

investigate fraudulent charges, costs for customer fraud monitoring, and costs due to lost interest 

and transaction fees due to reduced card usage. 

24. Plaintiff Align Credit Union is a Massachusetts-chartered credit union with its 

principal place of business located in Lowell, Massachusetts.  As a result of the Wendy’s data 

breach, Plaintiff Align Credit Union has suffered, and continues to suffer, injury, including, inter 

alia, costs to cancel and reissue cards compromised in the data breach, costs to refund fraudulent 

charges, costs to investigate fraudulent charges, and costs due to lost interest and transaction fees 

due to reduced card usage. 

25. Plaintiff Navigator Credit Union is a Mississippi-chartered credit union with its 

principal place of business located in Pascagoula, Mississippi.  As a result of the Wendy’s data 

breach, Plaintiff Navigator Credit Union has suffered, and continues to suffer, injury, including, 

inter alia, costs to cancel and reissue cards compromised in the data breach, costs to refund 

fraudulent charges, costs to investigate fraudulent charges, costs for customer fraud monitoring, 

and costs due to lost interest and transaction fees due to reduced card usage. 

26. Plaintiff The Seymour Bank is a Missouri-chartered bank with its principle place 

of business located in Seymour, Missouri.  As a result of the Wendy’s data breach, Plaintiff The 

Seymour Bank has suffered, and continues to suffer, injury, including, inter alia, costs to cancel 

and reissue cards compromised in the data breach, costs to refund fraudulent charges, costs to 

investigate fraudulent charges, and costs due to lost interest and transaction fees due to reduced 

card usage. 
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27. Plaintiff Financial Horizons Credit Union is a Nevada-chartered credit union with 

its principal place of business located in Hawthorne, Nevada.  As a result of the Wendy’s data 

breach, Plaintiff Financial Horizons Credit Union has suffered, and continues to suffer, injury, 

including, inter alia, costs to cancel and reissue cards compromised in the data breach, costs to 

refund fraudulent charges, costs to investigate fraudulent charges, and costs due to lost interest and 

transaction fees due to reduced card usage. 

28. Plaintiff North Jersey Federal Credit Union is a federally chartered credit union 

with its principle place of business located in Totowa, New Jersey.  As a result of the Wendy’s 

data breach, Plaintiff North Jersey Federal Credit Union has suffered, and continues to suffer, 

injury, including, inter alia, costs to cancel and reissue cards compromised in the data breach, 

costs to refund fraudulent charges, costs to investigate fraudulent charges, and costs due to lost 

interest and transaction fees due to reduced card usage. 

29. Plaintiff Nusenda Credit Union is a federally chartered credit union with its 

principle place of business in Albuquerque, New Mexico.  As a result of the Wendy’s data breach, 

Plaintiff Nusenda Credit Union has suffered, and continues to suffer, injury, including, inter alia, 

costs to cancel and reissue cards compromised in the data breach, costs to refund fraudulent 

charges, costs to investigate fraudulent charges, and costs due to lost interest and transaction fees 

due to reduced card usage. 

30. Plaintiff Greater Cincinnati Credit Union is an Ohio-chartered credit union with its 

principle place of business located in Cincinnati, Ohio.  As a result of the Wendy’s data breach, 

Plaintiff Greater Cincinnati Credit Union has suffered, and continues to suffer, injury, including, 

inter alia, costs to cancel and reissue cards compromised in the data breach, costs to refund 
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fraudulent charges, costs to investigate fraudulent charges, and costs due to lost interest and 

transaction fees due to reduced card usage. 

31. Plaintiff KEMBA Financial Credit Union is an Ohio-chartered credit union with its 

principle place of business located in Gahanna, Ohio.  As a result of the Wendy’s data breach, 

Plaintiff KEMBA Financial Credit Union has suffered, and continues to suffer, injury, including, 

inter alia, costs to cancel and reissue cards compromised in the data breach, costs to refund 

fraudulent charges, costs to investigate fraudulent charges, and costs due to lost interest and 

transaction fees due to reduced card usage. 

32. Plaintiff Wright-Patt Credit Union is an Ohio-chartered credit union with its 

principal place of business located in Beavercreek, Ohio.  As a result of the Wendy’s data breach, 

Plaintiff Wright-Patt Credit Union has suffered and continues to suffer injury, including, inter alia, 

costs to cancel and reissue cards compromised in the data breach, costs to refund fraudulent 

charges, costs to investigate fraudulent charges, costs for customer fraud monitoring, and costs 

due to lost interest and transaction fees due to reduced card usage. 

33. Plaintiff Greenville Heritage Federal Credit Union is a federally chartered credit 

union with its principle place of business located in Greenville, South Carolina.  As a result of the 

Wendy’s data breach, Plaintiff Greenville Heritage Federal Credit Union has suffered, and 

continues to suffer, injury, including, inter alia, costs to cancel and reissue cards compromised in 

the data breach, costs to refund fraudulent charges, costs to investigate fraudulent charges, and 

costs due to lost interest and transaction fees due to reduced card usage. 

34. Plaintiff Members Choice Credit Union is a Texas-chartered credit union with its 

principal place of business located in Houston, Texas.  As a result of the Wendy’s data breach, 

Plaintiff Members Choice Credit Union has suffered, and continues to suffer, injury, including, 
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inter alia, costs to cancel and reissue cards compromised in the data breach, costs to refund 

fraudulent charges, costs to investigate fraudulent charges, costs for customer fraud monitoring, 

and costs due to lost interest and transaction fees due to reduced card usage. 

35. Each FI Plaintiff is at risk of imminent and certain impending injury by the apparent 

ongoing nature of the data breach, as several FI Plaintiffs report that they continue to experience 

losses, as a result of recurrent fraudulent transactions on payment cards linked to the Wendy’s data 

breach.  Furthermore, each FI Plaintiff is subject to an imminent threat of future harm because 

Wendy’s response to the data breach has been so inadequate that it is doubtful that it has cured the 

deficiencies in its data security measures sufficiently to prevent a subsequent data breach. 

B. Association Plaintiffs 

36. The Association Plaintiffs are associations whose members were, and continue to 

be, damaged as a result of the Wendy’s data breach and likely will suffer further damage if another 

breach occurs.  Given Wendy’s inability to timely contain the data breach, it is doubtful that the 

breach now has been contained.  Furthermore, it is uncertain whether Wendy’s has cured the 

ongoing data security deficiencies.  If those deficiencies have not been cured, the Association 

Plaintiffs are substantially likely to suffer injury in the future.  The Association Plaintiffs are non-

class plaintiffs.  While the Association Plaintiffs have themselves been injured by the Wendy’s 

data breach, they do not seek money damages.  Rather, the Association Plaintiffs bring this action 

for equitable relief on behalf of their members and have standing to do so because their members 

would otherwise have standing to sue in their own right; the interests they seek to protect are 

germane to their respective purposes; and the relief sought does not require participation of 

individual members.  The Association Plaintiffs are as follows: 
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37. Plaintiff Credit Union National Association (“CUNA”), dual-headquartered in 

Washington, D.C. and Wisconsin, is the largest association of credit unions in the U.S.  Credit 

unions are not-for-profit cooperatives providing financial services to people from all walks of life 

and are owned by the consumers that the credit unions serve.  CUNA represents approximately 

5,000 credit unions.  The nation’s credit unions are owned by more than 100 million memberships 

throughout the U.S.  CUNA’s purpose includes representing and serving the interests of its 

members by, inter alia, organizing and focusing their advocacy efforts; providing education and 

training; and serving as a forum for its members to meet and share ideas regarding their operations 

and industry. 

38. Plaintiff Georgia Credit Union Affiliates (“Georgia CUA”) is an association of 

credit unions headquartered in Georgia.  Georgia CUA represents 133 credit unions with combined 

assets of more than $19 billion.  Georgia CUA’s purpose includes advocating for its members and 

assisting its members to become the premier source of financial services for Georgians. 

39. Plaintiff Indiana Credit Union League (“Indiana CUL”) is an association of credit 

unions headquartered in Indiana.  Indiana CUL has over 170 member credit unions, which have 

approximately $21.5 billion in assets and are owned by more than two million consumers 

throughout Indiana.  Indiana CUL’s purpose is to help credit unions through advocacy to protect 

and further its members’ interests by offering consultation, legislative, and regulatory support and 

by providing public relations, operational and technical assistance, education, and training. 

40. Plaintiff Michigan Credit Union League (“Michigan CUL”) is an association of 

credit unions headquartered in Michigan.  Michigan CUL has over 240 member credit unions, 

which have approximately $52 billion in assets and are owned by nearly five million consumers 

throughout Michigan.  Michigan CUL’s purpose is to help credit unions through advocacy to 
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protect and further its members’ interests by offering consultation, legislative, and regulatory 

support and by providing public relations, operational and technical assistance, education, and 

training. 

41. Plaintiff Ohio Credit Union League (“Ohio CUL”) is an association of credit unions 

headquartered in Ohio.  Ohio CUL’s credit union members have over $8 billion in assets and are 

owned by approximately 2.76 million consumers.  Ohio CUL’s purpose includes advocating for 

its members and providing them with compliance and information services, opportunities for 

educational and professional development, communications, media relations, and outreach. 

42. The Association Plaintiffs are duly authorized to bring this action against Wendy’s.  

Many of the Association Plaintiffs’ members do not have the time or resources to pursue this 

litigation and, in many instances, fear retribution if they become named plaintiffs.  Wendy’s has 

caused the Association Plaintiffs to expend their own resources to educate and assist injured 

members in handling and appropriately responding to the Wendy’s data breach and they have 

otherwise been directly and adversely impacted. 

C. Defendants 

43. Defendant The Wendy’s Company is a Delaware corporation with its principal 

place of business in Dublin, Ohio. 

44. Defendant Wendy’s Restaurants, LLC is a Delaware limited liability company with 

its principal place of business in Dublin, Ohio, whose sole member is The Wendy’s Company. 

45. Defendant Wendy’s International, LLC is an Ohio limited liability company with 

its principal place of business in Dublin, Ohio, whose parent company is Wendy’s Restaurants, 

LLC. 
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46. Wendy’s is engaged in the business of operating, developing, and franchising a 

system of quick-service restaurants.  According Wendy’s Form 10-K filed with the Securities and 

Exchange Commission (“SEC”) for the fiscal year ended January 3, 2016 (“2015 Form 10K”), 

“Wendy’s restaurant system was comprised of 6,479 restaurants, of which 632 were owned and 

operated by the Company.”3  In 2015, its revenues totaled approximately $1.9 billion.  Id. 

47. As a franchisor, Wendy’s has total control over the manner in which its franchisees 

operate in order to maintain uniformity from restaurant to restaurant across the country.  Wendy’s 

standard form Unit Franchise Agreement emphasizes the importance of “uniform standards, 

specifications, and procedures for operations[,]” any aspect of “which may be changed, improved, 

and further developed by [Wendy’s] from time to time[.]”4  The Unit Franchise Agreement 

indicates that Wendy’s control over franchisee operations extends to “computer software and 

electronic data transmission systems for point of sale reporting.”  Id. 

48. Similarly, the Company’s 2015 Form 10-K also stated that: 

Franchised restaurants are required to be operated under uniform operating 
standards and specifications relating to the selection, quality and preparation of 
menu items, signage, decor, equipment, uniforms, suppliers, maintenance and 
cleanliness of premises and customer service.  Wendy’s monitors franchisee 
operations and inspects restaurants periodically to ensure that required practices 
and procedures are being followed.5 
 

                                                 
3  The Wendy’s Co., Annual Report (Form 10-K) (Mar. 3, 2016), https://www.sec.gov/ 
Archives/edgar/data/30697/000003069716000011/twc10k2015.htm. 
 
4  The Wendy’s Co., Annual Report (EX-10.22 to Form 10-K) (Mar. 3, 2016), https:// 
www.sec.gov/Archives/edgar/data/1548621/000154862113000033/exhibit1022wendysformagree.
htm. 
 
5  The Wendy’s Co., Annual Report (Form 10-K) (Mar. 3, 2016), https://www.sec.gov/ 
Archives/edgar/data/30697/000003069716000011/twc10k2015.htm. 
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49. According to a lawsuit filed by Wendy’s against one of its franchisees, Wendy’s 

Int’l, LLC v. DavCo Rests. LLC, No. 14CV013382 (Ohio Ct. Comm. Pl.) (the “DavCo lawsuit”) 

(attached as Exhibit 1), Wendy’s admits that the “guidelines announced by Wendy’s [are] to be 

followed by all U.S. and Canadian franchisees” and are “key obligations at the core of the 

franchisor/franchisee relationship between Wendy’s and [the franchisee].”  Ex. 1, ¶1.  Specifically, 

Wendy’s avers that “these obligations [include the requirement] for all U.S. and Canadian 

franchisees (a) to purchase and install a common point of sale computer platform.”  Id. 

50. With regard to its total control over franchisee operations, Wendy’s alleges in the 

DavCo lawsuit: 

The essence of any franchisor/franchisee relationship is that in exchange for the 
grant of a franchise, . . . the franchisee agrees, among other things, to follow the 
processes and maintain the standards established by the franchisor.  . . .  The 
Franchise Agreements between Wendy’s and [its franchisees] make clear that 
Wendy’s “has developed and owns a distinctive format and system relating to the 
establishment and operation of Wendy’s Old fashioned Hamburgers restaurants” 
(Franchise Agreements, first WHEREAS clause), and that [the franchisee] 
“understands and acknowledges the importance of [Wendy’'s] high standards of 
quality, cleanliness, appearance, and service, and the necessity of operating the 
business franchised hereunder in conformity with [Wendy’s] standards and 
specifications.” (Franchise Agreements, sixth WHEREAS clause.) 
 

Ex. 1, ¶¶9-10.  See also id., Ex. A at 6, 8-9, Franchise Agreement, §§6.1, 6.11, 6.13.  The Franchise 

Agreement specifically obligates franchisees to purchase, install, and utilize fixtures, furnishings, 

and equipment that may be specified by Wendy’s from time to time.  Id., ¶12 (quoting Ex. A at 8-

9, Franchise Agreement, §§6.11.C, 6.17). 

III. JURISDICTION AND VENUE 

51. This Court has jurisdiction over this action pursuant to the Class Action Fairness 

Act of 2005 (“CAFA”), 28 U.S.C. §1332(d), because at least one Class member is of diverse 
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citizenship from one defendant, there are more than 100 Class members, and the aggregate amount 

in controversy exceeds $5 million, exclusive of interest and costs. 

52. The Western District of Pennsylvania has personal jurisdiction over Defendants 

named in this action because Defendants conduct substantial business in this District. 

53. Venue is proper in this District under 28 U.S.C. §1391(b) because at least one of 

the Defendants resides in this District, a substantial part of the events or omissions giving rise to 

the claims occurred in this District, and Defendants have caused harm to Class members residing 

in this District. 

IV. FACTUAL ALLEGATIONS 

A. Payment Card Processing Background 

54. It is well known that customer Payment Card Data is valuable and often targeted 

by hackers.  Over the last several years, numerous data breaches have occurred at large retailers 

and restaurants nationwide, including The Home Depot, Target, Kmart, P.F. Chang’s, and many 

others.  Despite widespread publicity and industry alerts regarding these other notable data 

breaches, Wendy’s failed to take reasonable steps to adequately protect its computer systems from 

being breached. 

55. A large portion of Wendy’s sales are made to customers who use credit or debit 

cards.  When a customer uses a credit or debit card, the transaction involves four primary parties: 

(1) the “merchant” (e.g., Wendy’s) where the purchase is made; (2) an “acquiring bank” (which 

typically is a financial institution that contracts with the merchant to process its payment card 

transactions); (3) a “card network” or “payment processor” (such as Visa and MasterCard); and 

(4) the “issuer” (which is a financial institution – such as Plaintiffs – that issues credit and debit 

cards to its customers). 
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56. Processing a payment card transaction involves four major steps: 

• Authorization – when a customer presents a card to make a purchase, Wendy’s 

requests authorization of the transaction from the card’s issuer; 

• Clearance – if the issuer authorizes the transaction, Wendy’s completes the 

sale to the customer and forwards a purchase receipt to the acquiring bank with 

which it has contracted; 

• Settlement – the acquiring bank pays Wendy’s for the purchase and forwards 

the receipt to the issuer, which then reimburses the acquiring bank; and 

• Post-Settlement – the issuer posts the charge to the customer’s credit or debit 

account. 

57. In processing payment card transactions, merchants acquire a substantial amount 

of information about each customer, including his or her full name; credit or debit card account 

number; card security code (the value printed on the card or contained in the microprocessor chip 

or magnetic strip of a card and used to validate card information during the authorization process); 

the card’s expiration date and verification value; and the PIN number for debit cards.  This 

information typically is stored on the merchants’ computer systems and transmitted to third parties 

to complete the transaction.  At other times, and for other reasons, merchants may also collect 

other personally identifiable information about their customers, including, but not limited to, 

financial data, mailing addresses, phone numbers, driver’s license numbers, and email addresses. 

58. For years, Wendy’s has stored in its computer systems massive amounts of 

customer Payment Card Data.  Wendy’s uses this information to process payment card transactions 

in connection with sales to its customers and to generate profits by sharing the information with 

third-party affiliates, recommending additional services to customers, and employing predictive 
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marketing techniques.  In sum, customer Payment Card Data is an asset of considerable value to 

both the Company and to hackers, who can easily sell this data, as a result of the “proliferation of 

open and anonymous cybercrime forums on the Dark Web that serve as a bustling marketplace for 

such commerce.”6 

59. Wendy’s is – and at all relevant times has been – aware that the Payment Card Data 

it maintains is highly sensitive and could be used for nefarious purposes by third parties, such as 

perpetrating identity theft and making fraudulent purchases. 

60. Wendy’s also is – and at all relevant times has been – aware of the importance of 

safeguarding its customers’ Payment Card Data and of the foreseeable consequences that would 

occur if its data security systems were breached, specifically including the significant costs that 

would be imposed on issuers, such as the FI Plaintiffs, and others. 

61. In addition to its general duty to safeguard customers’ Payment Card Data to 

prevent the risk of foreseeable harm to others, Wendy’s is – and at all relevant times has been – 

obligated to safeguard such information by, among other things, industry standards, federal law, 

and its own commitments, internal policies, and procedures. 

B. The Wendy’s Data Breach: October 2015 to Present 

62. Beginning in approximately October 2015, computer hackers took advantage of the 

numerous vulnerabilities in Wendy’s computer and point-of-sale systems by using the credentials 

of a third-party vendor to install malware that ultimately infected at least 1,000 restaurants across 

the U.S.  Through this malware, the hackers were able to steal Wendy’s customers’ Payment Card 

Data that Wendy’s had collected in conjunction with its customers’ restaurant purchases. 

                                                 
6  The Value of a Hacked Company, KREBS ON SECURITY (July 14, 2016, 10:47 AM), 
http://krebsonsecurity.com/2016/07/the-value-of-a-hacked-company/ (last visited July 22, 2016). 
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63. By December 2015, Wendy’s knew that a data breach was impacting many of its 

locations.  A former Wendy’s employee, who worked as a Field Network/System Administrator 

(“System Admin”), and another former high ranking employee in Wendy’s Technology Solutions 

group (“Tech Solutions Employee 1”) both independently stated that they were informed in 

December 2015 that a data breach was ongoing at that time.  Despite its knowledge of the data 

breach in December 2015, Wendy’s failed to disclose to Plaintiffs or the general public that a data 

breach had occurred. 

64. By early January 2016, unauthorized charges on payment cards used at Wendy’s 

locations already were well under way.  One customer noted that she suspected that her credit card 

information was stolen in early January after visiting a Wendy’s in Illinois.  And, in late January, 

news sources reported that a data breach had likely occurred after some banks noticed a pattern of 

fraud on payment cards that all recently had been used at Wendy’s restaurants.7 

65. On January 27, 2016 (at least a month after it already knew of the breach), Wendy’s 

finally announced that it was investigating reports of ‘“unusual activity’” on payment cards used 

in some of its restaurants, but refused to acknowledge that a data breach had occurred, reiterating 

that “it is difficult to determine with certainty the nature or scope of any potential incident.”8 

66. It was not until February 9, 2016, nearly two weeks after the public reports surfaced, 

that Wendy’s finally publicly acknowledged that “some [of its locations] have been found by the 

                                                 
7  Wendy’s Probes Reports of Credit Card Breach, KREBS ON SECURITY (Jan. 27, 2016, 9:17 
AM), http://krebsonsecurity.com/2016/01/wendys-probes-reports-of-credit-card-breach/ (last 
visited July 22, 2016). 
8  Wendy’s Investigating Reports of ‘Unusual Activity’ on Payment Cards Used at Some 
Restaurants, WALL ST. J. (Jan. 27, 2016, 11:23 AM), http://www.wsj.com/articles/wendys-
investigating-reports-of-unusual-activity-on-payment-cards-used-at-some-restaurants-
1453911780 (last visited July 22, 2016). 
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cybersecurity experts to have malware on their systems.”9  Attempting to downplay the seriousness 

of the data breach, Wendy’s assured its customers that financial institutions – like the FI Plaintiffs 

and other members of the Class – would reimburse Wendy’s customers for any fraudulent charges. 

67. On February 26, 2016, Visa issued a Compromised Account Management System 

(“CAMS”) alert to at least some financial institutions, indicating that the estimated fraud “exposure 

window” for the Wendy’s data breach ran from October 26, 2015 through February 14, 2016.  The 

CAMS alert further indicated that both Track 1 and Track 2 data, which generally includes credit 

and debit card information, such as cardholder name, primary account number, and in certain 

instances, PIN number, may have been compromised in the data breach.  MasterCard issued a 

similar alert on March 7, 2016. 

68. In its 2015 Form 10-K, Wendy’s stated: 

the Company has engaged cybersecurity experts to conduct a comprehensive 
investigation into unusual credit card activity at some Wendy’s restaurants.  Out of 
the locations investigated to date, some have been found by the cybersecurity 
experts to have malware on a certain system.  The investigation is ongoing and the 
Company is continuing to work closely with cybersecurity experts and law 
enforcement officials.10 
 
69. On April 1, 2016, Visa issued another CAMS alert to at least some financial 

institutions, indicating that the estimated fraud exposure window for the Wendy’s data breach ran 

from October 26, 2015 through March 10, 2016 – extending the fraud exposure window by nearly 

a month more than previously disclosed. 

                                                 
9  The Wendy’s Co., Current Report (EX-99.1 to Form 8-K) (Feb. 9, 2016), https://www. 
sec.gov/Archives/edgar/data/30697/000119312516454484/d120464dex991.htm (last visited July 
22, 2016). 
10  The Wendy’s Co., Annual Report (EX-99.1 to Form 10-K) (Mar. 3, 2016), https://www. 
sec.gov/Archives/edgar/data/30697/000003069716000011/twc10k2015.htm (last visited July 22, 
2016). 
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70. On May 10, 2016, Visa again issued a CAMS alert to at least some financial 

institutions, extending both the beginning and end date of the fraud exposure window for the 

Wendy’s data breach to August 31, 2015 through April 1, 2016. 

71. On May 11, 2016, Wendy’s issued a press release on Form 8-K filed with the SEC.  

In this press release, Wendy’s acknowledged that “several hundred” of its restaurants were 

impacted by “malware” that was “installed through the use of compromised third-party vendor 

credentials” that “affected one particular point of sale system.”11  The press release went on to 

state that Wendy’s along with its cybersecurity experts had “disabled and eradicated the malware 

in affected restaurants.”  Id.  This was false. 

72. On June 9, 2016, Wendy’s issued another press release on Form 8-K filed with the 

SEC.  In this press release, Wendy’s disclosed that the data breach was much larger than 

Defendants had first reported.  Specifically, Wendy’s explained that “the Company has recently 

discovered a variant of the malware[.] . . . This malware has been discovered on some franchise 

restaurants’ [point-of-sale] systems, and the number of franchise restaurants impacted by these 

cybersecurity attacks is now expected to be considerably higher” than Defendants’ previous 

estimates.12  [Emphasis added]. 

73. Defendants’ June 9, 2016 press release further intimated that the data breach 

remained ongoing, still causing substantial damages to the FI Plaintiffs and other members of the 

Class.  This would mean that Wendy’s failed to identify and contain the data breach to stop the 

                                                 
11  The Wendy’s Co., Current Report (EX-99.1 to Form 8-K) (May 11, 2016), https://www. 
sec.gov/Archives/edgar/data/30697/000119312516586362/d158377dex991.htm (last visited July 
22, 2016). 
12  The Wendy’s Co., Current Report (EX-99.1 to Form 8-K) (June 9, 2016), https://www. 
sec.gov/Archives/edgar/data/30697/000119312516617956/d121680dex991.htm (last visited July 
22, 2016). 
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hackers from stealing Payment Card Data for approximately eight months.  Indeed, despite 

Wendy’s claims that the malware had been identified and the breach contained, Plaintiffs believe 

that the breach remains ongoing through the date of this filing, as the FI Plaintiffs continue to 

suffer fraud losses and have had to continue to canceling and reissuing their customers’ payment 

cards in connection with the Wendy’s data breach. 

74. On July 7, 2016, Wendy’s issued yet another press release identifying the specific 

Payment Card Data that had been targeted by hackers:  

Working closely with third-party forensic experts, federal law enforcement and 
payment card industry contacts as part of its ongoing investigation, the Company 
has determined that specific payment card information was targeted by the 
additional malware variant.  This information included cardholder name, credit 
or debit card number, expiration date, cardholder verification value, and service 
code.13 

 
[Emphasis added]. 
 
Todd Penegor, Wendy’s President and Chief Executive Officer (“CEO”), stated: 

We are committed to protecting our customers and keeping them informed.  We 
sincerely apologize to anyone who has been inconvenienced as a result of these 
highly sophisticated, criminal cyberattacks involving some Wendy’s restaurants.   . 
. .  We have conducted a rigorous investigation to understand what has occurred 
and apply those learnings to further strengthen our data security measures.14 

 
75. Wendy’s again confirmed the breach occurred through a compromise of the 

security credentials from one of its service providers, which thereby allowed the hackers to deploy 

the malware and access Payment Card Data from point-of-sale systems.  This was the exact same 

highly publicized process by which Target had been breached only a few years before.  Wendy’s 

                                                 
13  Press Release, The Wendy’s Company, Wendy’s Update on Payment Card Security 
Incident (July 7, 2016), http://ir.wendys.com/phoenix.zhtml?c=67548&p=irol-newsArticle&ID= 
2182670 (last visited July 22, 2016). 
14  Id. 
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further confirmed that malware at issue was placed on Wendy’s franchisee systems starting in late 

Fall of 2015.  Id. 

76. On July 8, 2016, Visa issued a subsequent CAMS alert extending the ending date 

for the fraud exposure window into late June 2016.  On July 8, 2016, MasterCard also issued a 

revised Account Data Compromise (“ADC”) alert indicating that the exposure window was 

between December 1, 2015 and June 10, 2016 and included both Track 1 and Track 2 data. 

77. On July 8, 2016, the Pittsburgh Post-Gazette reported that several Wendy’s 

restaurants in the Pittsburgh region were among the more than 1,000 Wendy’s locations in the U.S. 

where personal and financial data was compromised.  Specifically, the report states that “Wendy’s 

said hackers were able to steal customers’ credit and debit card information at 1,025 of its U.S. 

restaurants, far more than it originally thought.  The hamburger chain said hackers were able to 

obtain card numbers, names, expiration dates and codes on the card, beginning in late fall.”15 

78. Taking advantage of Wendy’s lax data security and delayed notification to financial 

institutions and the public, hackers were able to gather large amounts of Payment Card Data.  With 

that Payment Card Data, unknown perpetrators were able to make a significant number of 

undetected fraudulent purchases on credit and debit cards that had been issued by the FI Plaintiffs 

and members of the Class.  Unknown perpetrators also specifically targeted and drained debit 

accounts with large amounts of money in them, concentrating the damages and causing individual 

financial institutions, such as the FI Plaintiffs and members of the Class, significant losses.  By 

failing to timely identify, and then publicly acknowledge, that its systems had been subjected to a 

                                                 
15  Patricia Sabatini, Wendy’s IDs Pittsburgh-area restaurants hit by payment card breach, 
PITTSBURGH POST-GAZETTE (July 8, 2016, 11:18 AM), http://www.post-gazette.com/business/ 
pittsburgh-company-news/2016/07/08/Wendy-s-IDs-13-Pittsburgh-area-restaurants-hit-by-
payment-card-breach/stories/201607080162.print (last visited July 22, 2016). 
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data breach, and then failing to timely contain the data breach, Wendy’s allowed hackers to have 

unfettered access to Wendy’s computer and point-of-sale systems to obtain customers’ Payment 

Card Data for at least eight months, thereby exponentially increasing the harm suffered by the FI 

Plaintiffs and members of the Class. 

79. Up to, and including, the period during which the Wendy’s data breach occurred, 

Wendy’s data security systems suffered from many deficiencies that made them susceptible to 

hackers, including, without limitation, the following: 

a. Wendy’s IT management were unqualified and failed to maintain a system of 

accountability over data security, thereby knowingly allowing data security 

deficiencies to persist; 

b. Wendy’s ignored well-known warnings that its point-of-sale system was 

susceptible to data breach; 

c. Wendy’s customization of its point-of-sale systems frequently compromised 

Wendy’s point-of-sale and security systems, requiring Wendy’s, at times, to 

disable software that provided malware detection and other security functions, 

which left Payment Card Data unprotected; 

d. Wendy’s operated its point-of-sale systems on an outdated operating system, 

which was highly vulnerable to attack because the manufacturer no longer 

provided security or technical updates; 

e. Wendy’s lacked adequate firewall protection and proper network 

segmentation, which would have prevented hackers from accessing Payment 

Card Data; 
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f. Wendy’s failed to implement certain protocols that would have prevented 

unauthorized programs, such as malware, from being installed on its point-of-

sale and other systems that accessed Payment Card Data and otherwise would 

have protected Payment Card Data; 

g. Wendy’s failed to install software to adequately track access to its network, 

monitor the network for unusual activity, and prevent exfiltration of data, 

which would have detected the presence of hackers and prevented Payment 

Card Data from being stolen; and 

h. Wendy’s failed to upgrade its payment systems to utilize EMV technology, 

which would have provided better security for Payment Card Data. 

C. Numerous Deficiencies in Wendy’s IT and Security Systems Caused Wendy’s 
to Be Susceptible to a Data Breach 

 
1. Despite Well-Known Risks, Wendy’s Lackadaisical Approach to Data 

Security Contributed to the Data Breach 
 

80. Much of the blame for the state of Wendy’s data security systems can be placed 

squarely on the shoulders of the Company’s IT management, who were incompetent and failed to 

maintain a system of accountability over data security.  Indeed, Wendy’s senior management were 

aware of the primary security deficiencies that left Payment Card Data at risk, yet failed to take 

the necessary steps to remediate such deficiencies. 

81. Wendy’s corporate culture towards data security was best described by a former 

Senior Engineer (“Senior Engineer 2”), who stated that the IT managers at Wendy’s took a “hope 

for the best” attitude towards security.  Senior Engineer 2 further stated that Wendy’s IT personnel, 

including those in upper management, “had no clue what they were doing” and frequently 

addressed issues in ways that weakened system security, rather than strengthened it. 
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82. Senior Engineer 2 worked out of Wendy’s corporate headquarters between 2014 

and 2015 and initially reported to the Chief Engineer of IT Infrastructure, Jim Gatto, and 

subsequently to the Director of Store Technology, Phil Newson.  Senior Engineer 2 stated that the 

there was a general lack of accountability in the IT department at Wendy’s and the IT personnel 

lacked both proper training and a solid understanding of how Wendy’s IT systems operated. 

83. Senior Engineer 2 emphasized that the IT department routinely failed to address 

known security issues.  For example, he explained that IT management continued to use the 

Windows XP operating system for the Aloha point-of-sale (“Aloha POS”) system (Wendy’s 

internal point-of-sale system, discussed more fully below) despite well-known vulnerabilities.  

Windows XP was an outdated operating system that Microsoft no longer supported with security 

and technical updates.  Senior Engineer 2 stated that when he raised concerns with IT employees 

regarding the continued use of Windows XP, these employees would act surprised and horrified 

that Windows XP was in use, yet never would do anything to rectify the problem. 

84. Senior Engineer 2 also stated that managers of the IT and security systems were 

often more concerned about sticking to their project timelines than they were about ensuring the 

security of their systems, regularly sacrificing the latter in favor of meeting their deadlines. 

85. Wendy’s was clearly aware of the threat of a data breach given the prior 

high-profile breaches that occurred at Target, Home Depot, and others.  Indeed, Visa 

warned merchants, including Wendy’s, as early as August 2013 of malware targeting point-

of-sale systems.  Specifically, the alert, entitled “Retail Merchants Targeted by Memory-

Parsing Malware,” warned:  “Since January 2013, Visa has seen an increase in network 
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intrusions involving retail merchants.  Once inside the merchant’s network, the hacker will 

install memory parser malware on the Windows based cash register system in each lane.”16 

86. In February 2014, Visa again warned Wendy’s and other merchants of the increased 

risks posed by malware designed to target points-of-sale in an update to its August 2013 security 

alert.  Specifically, the February 2014 alert stated: 

Visa is issuing this alert to make clients aware of new malware information and to 
remind Visa merchants to secure their payment processing (and non-payment) 
networks from unauthorized access.  Visa highly recommends merchants 
implement these signatures on security solutions to detect a suspected breach. 
However, Visa recommends performing sufficient due diligence prior to 
implementing any block to avoid any inadvertent connectivity issues for legitimate 
access.17 
 
87. In November 2015, Visa issued another security alert notifying Wendy’s and other 

merchants of additional malware infections targeting and impacting merchants and restaurants.  

This alert specifically stated that a restaurant group had been targeted by this form of malware 

attack and that “infections started in August 2015 but appeared to increase dramatically in the 

middle of October 2015.”18  The security alert further stated that “Windows XP and Windows 7 

(both 32 bit and 64 bit) are the primary operating systems infected.”  Id. 

88. However, despite these numerous warnings and alerts, Wendy’s failed to take 

reasonable steps to upgrade and protect Payment Card Data.  Indeed, Wendy’s has known for years 

                                                 
16  Data Security Alert, Visa, Retail Merchants Targeted by Memory-Parsing Malware - 
UPDATE (August 2013), https://usa.visa.com/dam/VCOM/download/merchants/Bulletin__ 
Memory_Parser_Update_082013.pdf (last visited July 22, 2016). 
17  Data Security Alert, Visa, Retail Merchants Targeted by Memory-Parsing Malware - 
UPDATE (Feb. 2014), https://usa.visa.com/dam/VCOM/download/merchants/Bulletin-Memory-
Parser-Update-012014.pdf (last visited July 22, 2016). 
 
18  Security Alert, Visa, UPDATE - CYBER CRIMINALS TARGETING POINT OF SALE 
INTEGRATORS (Nov. 13, 2015), https://usa.visa.com/dam/VCOM/download/merchants/alert-
pos-integrators.pdf (last visited July 22, 2016). 
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that a breach of its point-of-sale systems was possible and could cause serious disruption to its 

business and damage to payment card issuers.  Specifically, Wendy’s, in its Form 10-K filed with 

the SEC for the fiscal year ended December 28, 2014 (“2014 Form 10-K”), acknowledged that a 

data breach could adversely affect its business and operations: 

We rely on computer systems and information technology to run our business. 
Any material failure, interruption or security breach of our computer systems or 
information technology may result in adverse publicity and adversely affect the 
operation of our business and results of operations. 
 
We are significantly dependent upon our computer systems and information 
technology to properly conduct our business. A failure or interruption of computer 
systems or information technology could result in the loss of data, business 
interruptions or delays in business operations. Also, despite our considerable efforts 
and technological resources to secure our computer systems and information 
technology, security breaches, such as unauthorized access and computer viruses, 
may occur resulting in system disruptions, shutdowns or unauthorized disclosure 
of confidential information. A significant security breach of our computer systems 
or information technology could require us to notify customers, employees or other 
groups, result in adverse publicity, loss of sales and profits, and incur penalties or 
other costs that could adversely affect the operation of our business and results of 
operations.19 

 
[Emphasis in original]. 
 

89. Likewise, in its 2015 Form 10-K, Wendy’s again listed as one of its potential risk 

factors, a data breach involving financial information from its point-of-sale systems: 

We are heavily dependent on computer systems and information technology and 
any material failure, interruption or security breach of our computer systems or 
technology could impair our ability to efficiently operate our business. 

* * * 
Any security breach involving our or our franchisees’ point-of-sale or other systems 
could result in a loss of consumer confidence and potential costs associated with 
fraud.  Also, despite our considerable efforts and technological resources to secure 
our computer systems and information technology, security breaches, such as 

                                                 
19  The Wendy’s Co., Annual Report (Form 10-K) (Feb. 26, 2015), https://www. 
sec.gov/Archives/edgar/data/30697/000003069715000003/twc10k2014.htm (last visited July 22, 
2016). 
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unauthorized access and computer viruses, may occur, resulting in system 
disruptions, shutdowns or unauthorized disclosure of confidential information.  A 
security breach of our computer systems or information technology could require 
us to notify customers, employees or other groups, result in adverse publicity, loss 
of sales and profits, and incur penalties or other costs that could adversely affect 
the operation of our business and results of operations.20 

 
[Emphasis in original]. 
 

90. Despite acknowledging such risks, Wendy’s disregarded the potential danger of a 

data breach by negligently failing to take adequate steps to prevent and stop hackers from gaining 

access to Wendy’s computer systems.  Wendy’s also failed to prevent or mitigate damages by 

refusing to promptly disclose to financial institutions and the public the fact that a data breach had 

occurred. 

2. Wendy’s Ignored Warnings that Its Point-of-Sale System Was 
Vulnerable to a Data Breach 

91. Prior to the data breach, Wendy’s knew its data security systems were insufficient 

and that its point-of sale systems were vulnerable to a data breach.  Accordingly, Wendy’s had 

launched, but not completed, a mandatory upgrade to its point-of-sale systems in all restaurants to 

make it less susceptible to attack.  However, due to Wendy’s negligence, the upgrade was delayed, 

underfunded, and not completed in a timely fashion.  Moreover, Wendy’s should have begun the 

upgrade long before it actually did. 

92. At the time of the data breach, the vast majority of Wendy’s restaurants used the 

Aloha POS system, a third-party system developed by NCR Corp. (“NCR”), a global technology 

                                                 
20  The Wendy’s Co., Annual Report (Form 10-K) (Mar. 3, 2016), https://www. 
sec.gov/Archives/edgar/data/30697/000003069716000011/twc10k2015.htm (last visited July 22, 
2016). 
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company.  In 2009, Wendy’s approved NCR as a supplier of point-of-sale technology for Wendy’s 

restaurant system franchisees.21 

93. According to the DavCo lawsuit between Wendy’s and one of its major franchisees 

(discussed above), Wendy’s announced plans in 2012 to implement the Aloha POS system as the 

required point-of-sale platform for all restaurants in the U.S. and Canada.  Ex. 1, ¶¶16-18. 

94. Unfortunately, the Aloha POS system was not much of an upgrade, as it was riddled 

with vulnerabilities – which Wendy’s knew about before the data breach occurred. 

95. For example, Wendy’s franchisee, DavCo Restaurants LLC (“DavCo”), alleged in 

its counterclaim complaint (“DavCo Counterclaim”) against Wendy’s that the new Aloha POS 

system was fraught with serious technical and operational problems, which, according to DavCo, 

Wendy’s acknowledged, but summarily dismissed as trivial.  See DavCo Counterclaim, ¶9 

(attached as Exhibit 2).  DavCo alleged that the Aloha POS software was unstable and would 

repeatedly freeze and disconnect from the restaurant’s network.  Id., ¶¶25-30. 

96. The shortcomings of the Aloha POS system were also publicly well-known by the 

time of the Wendy’s data breach.  A July 18, 2014 ComputerWorld article explained that “Matt 

Oh, a senior malware researcher with HP, recently bought a single Aloha point-of-sale terminal” 

and found: 

an eye-opening mix of default passwords, at least one security flaw and a leftover 
database containing the names, addresses, Social Security numbers and phone 
numbers of employees who had access to the system.  His findings have received a 
fair amount of attention due to the role of such systems in high-profile data breaches 
at retailers including Target, Neiman Marcus and Michaels.22 

                                                 
21  NCR approved as POS vendor for Wendy’s franchisees, QSRWEB.COM (Dec. 8, 2009), 
http://www.qsrweb.com/news/ncr-approved-as-pos-vendor-for-wendys-franchisees/ (last visited 
July 22, 2016). 
22  Jeremy Kirk, Aloha point-of-sale terminal, sold on eBay, yields security surprises, 
COMPUTERWORLD (July 18, 2014, 6:15 AM (PST)), http://community.hpe.com/t5/Security-
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97. According to the report, Oh “also found a memory-related problem known as a 

‘heap overflow’ within a component called the Aloha Durable Messaging Service, which shuttles 

information between front-end and back-end systems.  If exploited, the heap overflow ‘could 

provide an attacker with full system level control of the target system[.]’”  Id. 

98. Moreover, in 2009, several restaurants in the U.S. that suffered data breaches sued 

the vendor and distributor of their Aloha POS systems.  The lawsuit alleged that the Aloha POS 

system was non-compliant with industry standards (known as PCI DSS, discussed infra) and that 

hackers were able to install keyloggers and steal credit card numbers, resulting in hundreds of 

thousands of customers becoming victims of identity theft.23  In fact, this lawsuit noted that, in 

2007, Visa warned the vendor and distributor that the Aloha POS system unnecessarily stored 

sensitive cardholder data, making it non-compliant with PCI DSS and a vulnerable target for 

hackers.  Id. 

99. Similarly, in 2012, two Romanian hackers confessed that they had targeted over 

150 Subway sandwich restaurants by breaking into Subway’s Aloha POS system.24 

3. Customization of the Aloha POS System Frequently Compromised 
Wendy’s Point-of-Sale and Security Systems 

100. Wendy’s also knew that its point-of-sale systems were at risk for a potential data 

breach because customization of the Aloha POS system required Wendy’s to either turn off or put 

                                                 
Research/Hacking-POS-Terminal-for-Fun-and-Non-profit/ba-p/6540620#.U8iJ1o2SzY8 (last 
visited July 22, 2016. 
23  Angela Moscaritolo, Breached restaurateurs suing point-of-sale provider, SC MAGAZINE 
(Dec. 2, 2009), http://www.scmagazine.com/breached-restaurateurs-suing-point-of-sale-provider/ 
article/158892/ (last visited July 22, 2016). 
 
24  Adam Estes, How Romanian Hackers Stole $10 Million From Subway Customers, 
MOTHERBOARD.VICE.COM (Sept. 18, 2012, 12:30 PM) http://motherboard.vice.com/blog/how-
two-guys-stole-10-million-from-subway-customers (last visited July 22, 2016). 
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in a less robust mode the point-of-sale security software that provided malware detection and other 

security services. 

101. The Aloha POS system was designed for “table service” restaurants and required 

minimal customization to operate in that environment.  Wendy’s, however, had to significantly 

customize the Aloha POS system to operate in the “quick service,” fast food environment.  This 

customization was done piecemeal and on-the-fly, causing frequent system crashes that prevented 

essential point-of-sale and security systems from being fully operational for long stretches of time. 

102. Tech Solutions Employee 1, who reported primarily to Wendy’s Chief Information 

Officer, Don Zimmerman, said that the customization resulted in the Aloha POS system having 

recurring operational glitches, including system crashes.  Tech Solutions Employee 1 explained 

that personnel involved in supporting the Aloha POS implementation process commonly 

complained about the unsystematic nature of the customizations, saying: “we’re trying to build the 

ship as we’re sailing it across the ocean.” 

103. Another former employee, who worked as a help desk specialist (“Help Desk 

Specialist”), agreed that the customization of the Aloha POS system was problematic because it 

hampered the system’s overall functionality by creating conflicts between the Aloha POS system 

and Wendy’s other IT systems. 

104. According to the Help Desk Specialist, on a weekly or monthly basis, Wendy’s 

internal point-of-sale development group would issue new software updates for the Aloha POS 

system.  Typically, after these updates, the Help Desk Specialist said that calls to the help desk 

“would be exploding because [the update] broke something” and that this “happened all the time.”  

The help desk staff often wondered what the point-of-sale development group was doing and 

would ask: “why do they keep breaking stuff?” 
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105. The Help Desk Specialist explained that Wendy’s customization of the Aloha POS 

system frequently caused system crashes, as well as glitches, that prevented the Aloha POS system 

from properly authorizing and processing customer payment card transactions, due to loss of 

internet connectivity.  When this occurred, restaurants were required to run point-of-sale 

transactions in “spool-down mode,” which enabled transactions under $20 (in other words, the 

majority of Wendy’s transactions) to be authorized until the restaurant in question could re-

establish internet connectivity. 

106. The Help Desk Specialist also noted that Solidcore, a software product that 

provided malware detection and other security functions for Wendy’s Aloha POS system, used a 

significant amount of memory to properly operate.  This severely impacted the performance and 

speed of other IT systems at Wendy’s restaurants, including the Aloha POS system.  In fact, the 

Aloha POS system frequently crashed due to this incompatibility.   

107. Help Desk Specialist, as well as another former employee in the Technology 

Solutions group (“Tech Solutions Employee 2”), explained that, in order to troubleshoot problems 

with Solidcore, they would be required to either temporarily shut down Solidcore altogether or put 

Solidcore in a less robust, reduced-capacity mode.  Help Desk Specialist was aware of several 

instances where Solidcore would remain offline for a significant amount of time because either the 

troubleshooting took a very long time to complete or the help desk specialist handling the 

assignment forgot to enable the system after troubleshooting was complete.  With Solidcore 

offline, Payment Card Data was left entirely unprotected. 

4. Wendy’s Operated Its Point-of-Sale Registers on an Outdated, 
Unsupported Operating System that Was Susceptible to Data Breach 
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108. Wendy’s further knew that its point-of-sale systems were at risk for a potential data 

breach because, as both Help Desk Specialist and Senior Engineer 2 confirmed, Wendy’s point-

of-sale registers were running on Windows XP, an outdated operating system. 

109. In October 2013, an article titled “The End of Windows XP Could be the End for 

Your POS System” warned Aloha POS system users that “[i]f you’re using a terminal that’s a few 

years old, such as Micros or Aloha, it might be time to upgrade your POS system.”25  The article 

pointed out that point-of-sale systems, like Aloha POS, that utilized Windows XP were outdated 

and no longer supported by Microsoft. 

110. In 2014, Microsoft, Windows XP’s manufacturer, discontinued security updates 

and technical support for XP.  Indeed, Microsoft published a specific warning to customers who 

continued to utilize Windows XP: 

After April 8, 2014, Microsoft will no longer provide security updates or technical 
support for Windows XP.  Security updates patch vulnerabilities that may be 
exploited by malware and help keep users and their data safer.  PCs running 
Windows XP after April 8, 2014, should not be considered to be protected, and it 
is important that you migrate to a current supported operating system – such as 
Windows 10 – so you can receive regular security updates to protect their computer 
from malicious attacks.26 

 
[Emphasis added]. 
 

111. Wendy’s knew that XP-based point-of-sale registers were using outdated software 

and were beset with additional problems, yet failed to take necessary actions to upgrade their point-

of-sale terminals. 

                                                 
25  Adam Morgan, The End of Windows XP Could be the End for Your POS System, REVEL 
SYSTEMS (Oct. 1, 2013), http://revelsystems.com/blog/2013/10/01/end-windows-xp-end-pos-
system/ (last visited July 22, 2016). 
26  Support for Windows XP ended, MICROSOFT (Apr. 8, 2014), https://www.microsoft.com/ 
en-us/WindowsForBusiness/end-of-xp-support (last visited July 22, 2016). 
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5. Wendy’s Lacked Adequate Firewall Protection and Appropriate 
Network Segmentation 

112. Wendy’s failed to maintain adequate firewall protection, which would have 

prevented its payment card systems from being breached by hackers.  The System Admin, who 

was responsible for implementing network security upgrades at various corporate-owned and 

franchised restaurants, confirmed that that many of the restaurants he visited lacked any firewall 

whatsoever.  The System Admin said other technicians likewise confirmed that certain Wendy’s 

restaurants lacked any firewall. 

113. Additionally, the System Admin identified problems associated with the 

Company’s firewall configuration.  For instance, when working on one upgrade project, the 

System Admin learned that the necessary routers had not been delivered to the restaurant sites.  He 

advised his supervisor of the situation and his supervisor told him to go to Wal-Mart to buy “any 

router” he could find to use in the conversion.  The System Admin cautioned his supervisor that 

any hacker could easily exploit this workaround and gain access to Payment Card Data.  

Ultimately, the System Admin refused to use routers purchased from Wal-Mart in the conversion.  

However, the System Admin remarked that some of his colleagues did, in fact, use these 

inappropriate routers.  System Admin stated that using the Wal-Mart routers was “absolutely not” 

compliant with PCI DSS, which requires that parties install and maintain a firewall configuration 

to protect cardholder data, which the Wal-Mart routers would not do. 

114. Indeed, Wendy’s should have been aware of the PCI DSS requirements and the 

significant risks associated with a deficient or non-existent firewall and the risk that such 

deficiencies could lead to a data breach.  Specifically, a Visa Data Security Alert, issued in 

February 2014, warned merchants, such as Wendy’s, that they should be vigilant with respect to 
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their firewalls and firewall configuration.  The February 2014 security alert informed merchants 

that they should: 

[r]eview your firewall configuration and ensure only allowed ports, services and IP 
(internet protocol) addresses are communicating with your network.  This is 
especially critical on outbound (e.g., egress) firewall rules, where compromised 
entities allow ports to communicate to any IP on the Internet.  Hackers will leverage 
this misconfiguration to exfiltrate data to their IP address.27 

 
Despite this, Wendy’s failed to take necessary measures to maintain an adequate firewall that was 

properly configured to prevent hackers from penetrating its computer network. 

115. Wendy’s also lacked proper network segmentation to prevent a user, with access to 

one area of the network, from accessing areas of the network where Payment Card Data would be 

transmitted or stored.  The System Admin explained that Wendy’s maintained two (or dual) 

networks and that both were connected to the Aloha POS system.  The System Admin further 

stated that dual networks lacked proper network segmentation, which would allow a hacker, who 

could gain access to one area of the network, to access other areas of the network to steal Payment 

Card Data.  The System Admin was certain that Wendy’s dual network configuration was not 

compliant with PCI DSS because Payment Card Data was not adequately separated from Wendy’s 

public wireless internet network. 

116. The System Admin further stated that he was performing a network security 

upgrade in 2015 to render Wendy’s IT environment less penetrable, specifically by improving the 

firewall protection and separating Payment Card Data from Wendy’s public wireless internet 

network.  At the time of his departure from Wendy’s, in February 2016, the System Admin stated 

there remained hundreds of Wendy’s establishments that needed to perform the network security 

                                                 
27  Data Security Alert, Visa, Retail Merchants Targeted by Memory-Parsing Malware - 
UPDATE (Feb. 2014), https://usa.visa.com/dam/VCOM/download/merchants/Bulletin-Memory-
Parser-Update-012014.pdf (last visited July 22, 2016). 
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upgrade, which included proper network segmentation.  Thus, hundreds of restaurants had 

inadequate security at the time of the data breach because Wendy’s failed to timely implement the 

necessary changes and upgrades. 

117. Another former Wendy’s employee, who worked as a Senior Engineer in 

Restaurant Infrastructure (“Senior Engineer 1”), also identified that there were network 

segmentation issues with respect to the setup of the servers at Wendy’s restaurants.  He explained 

that all devices with electronic connectivity, including point-of-sale terminals and electronic menu 

board displays, resided on the same network.  Therefore, anyone who could gain access to the 

network would be able to also have access to Payment Card Data.  Senior Engineer 1 believed that 

Wendy’s violated PCI DSS because Payment Card Data was not properly segmented from other, 

non-sensitive information. 

118. Senior Engineer 1 stated that every Wendy’s restaurant that was using the Aloha 

POS system, regardless of whether it was a franchise or company-owned store, was connected to 

the Aloha Command Center.  This allowed Wendy’s corporate headquarters to have access to each 

restaurant running the Aloha POS system.  The Aloha Command Center also allowed the Company 

to monitor the status of each server and point-of-sale terminal and provide access to render 

technical or other support to Aloha POS system users.  Senior Engineer 1 further stated that the 

corporate data center, which was housed on a server at the Company’s headquarters, included the 

Aloha Command Center software that ran on all stores utilizing the Aloha POS system.  This 

configuration demonstrates that, without proper network segmentation, there was full electronic 

connectivity between corporate and its franchisees.  As a result of this connectivity, and the lack 

of adequate firewall protection and appropriate network segmentation, a hacker not only could 
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enter Wendy’s computer network, but also would be able to jump unhindered between various 

network platforms and ultimately access Wendy’s customers’ Payment Card Data. 

6. Wendy’s Failed to Implement Protocols that Would Have Protected 
Payment Card Data 

 
119. Wendy’s failed to implement certain protocols, such as software image hardening, 

password protecting programs that captured Payment Card Data, and encrypting Payment Card 

Data at the point of sale.  These protocols would have detected and prevented unauthorized 

programs from being installed on Wendy’s point-of-sale systems and otherwise would have 

protected Payment Card Data in the event of a data breach. 

120. For instance, software hardening requires a company to remove unnecessary 

applications and processes from software, which enables the company to control what applications 

can run on the point-of-sale system to prevent unauthorized access and attack.  Senior Engineer 1 

was responsible for making sure that images of the software that were released and deployed to all 

restaurants using the Aloha POS system met PCI DSS standards (as described below).  Senior 

Engineer 1 was responsible for analyzing images from all of the devices in use in the restaurants, 

including point-of-sale terminals, kitchen devices, and back office servers – all of which were 

running Aloha POS software and were connected to Payment Card Data.  Senior Engineer 1 stated 

that, if images of the software were not hardened, it could allow Payment Card Data to be 

“exfiltrated,” or stolen, from the system.  Senior Engineer 1 was aware that Wendy’s had not 

hardened the system images successfully and believed this made Wendy’s vulnerable to a data 

breach. 

121. After Senior Engineer 1 left Wendy’s, and immediately before the data breach, he 

said the person who took over primary responsibility for ensuring that images were both hardened 

and released was not qualified for the job.  Senior Engineer 1 said that his replacement would call 
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him nearly every day for help with the imaging process.  From these discussions, Senior Engineer 

1 knew that the images of the software were not properly hardened and contained many mistakes, 

rendering the Aloha POS systems susceptible to a potential data breach. 

122. Senior Engineer 2 confirmed that, prior to the data breach, none of the versions of 

the Aloha POS software Wendy’s was deploying were hardened.  Senior Engineer 2, like Senior 

Engineer 1, believed that because the Aloha POS software was not hardened, the IT systems at 

Wendy’s restaurants were not secure and were not PCI DSS compliant. 

123. The lack of image hardening was further buttressed by the fact that the Payment 

Card Data was unencrypted at the point-of-sale terminal, which would have prevented exfiltrated 

Payment Card Data from being publicly exposed.28  Senior Engineer 1 explained that, although 

the electronic data capture (“EDC”) file containing Payment Card Data would be encrypted during 

its transfer between an Aloha POS terminal and the bank authorizing the transaction, Payment 

Card Data existed in an unencrypted format on the Aloha POS terminals. 

124. Senior Engineer 1 said that the EDC file containing Payment Card Data would be 

accessible remotely by anyone using the Aloha Command Center software.  Importantly, Senior 

Engineer 1 further stated that the user identification and passwords associated with these EDC files 

were not encrypted and thus, could be stolen by hackers to unencrypt any later-encrypted Payment 

Card Data. 

125. Senior Engineer 2 identified Wendy’s password management as another potential 

weakness in Wendy’s computer system.  He explained that the same passwords were used across 

                                                 
28  Chloe Green, Point of Sale malware takes a bite out of Wendy’s fast food chain, 
INFORMATIONAGE (June 10, 2016), http://www.information-age.com/technology/security/ 
123461588/point-sale-malware-takes-bite-out-wendys-fast-food-chain (last visited July 22, 2016). 
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certain devices and that “any former employee with an axe to grind” could cause significant 

damage to Wendy’s, since Wendy’s did not regularly, if ever, change these generic passwords. 

7. Wendy’s Failed to Install Software to Adequately Track and Monitor 
Its Network 

 
126. Wendy’s failed to adequately track access to its network and to monitor the network 

for unusual activity, particularly with respect to its point-of-sale terminals, which would have 

allowed Wendy’s to detect and potentially prevent hackers from stealing Payment Card Data.  One 

software vendor, Symantec, provides the following explanation regarding its endpoint protection 

software: “Symantec’s network threat protection technology analyzes incoming data and blocks 

threats while they travel through the network before hitting endpoints.  Rules-based firewall and 

browser protection are also included to protect against web-based attacks.”29 

127. Specifically, had Wendy’s implemented proper endpoint detection and prevention 

systems, it would have been able to identify suspicious activity occurring within Wendy’s 

network.  Additionally, proper endpoint detection would have triggered warnings and alerted 

Wendy’s to the transmission of Payment Card Data within its systems and should have alerted 

Wendy’s to large volumes of data being removed, or exfiltrated, from its network. 

8. Wendy’s Failed to Upgrade Its Payment Systems to Utilize EMV 
Technology 

128. The payment card industry also set rules requiring all businesses to upgrade to new 

card readers that accept EMV chips.  EMV chip technology uses imbedded computer chips instead 

of magnetic strips, to store Payment Card Data.  Unlike magnetic-strip cards that use static data 

(the card information never changes), EMV cards use dynamic data.  Every time an EMV card is 

                                                 
29  Data Sheet, Symantec Corporation, Symantec™ Endpoint Protection 12.1.6 (2015), 
https://www.symantec.com/content/dam/symantec/docs/data-sheets/endpoint-protection-en.pdf 
(last visited July 22, 2016). 
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used, the chip creates a unique transaction code that cannot be used again.  Such technology greatly 

increases payment card security because if an EMV chip’s information is stolen, the unique 

number cannot be used by the thieves, making it much more difficult for criminals to profit from 

what is stolen. 

129. The payment card industry (MasterCard, Visa, Discover, and American Express) 

set a deadline of October 1, 2015 for businesses to transition their systems from magnetic-strip to 

EMV technology.  Wendy’s did not meet that deadline. 

130. Under Card Operating Regulations, businesses accepting payment cards, but not 

meeting the October 1, 2015 deadline, agree to be liable for damages resulting from any data 

breaches. 

D. Wendy’s Failed to Comply with Its Duties 

1. Wendy’s Failed to Comply with Industry Standards for Data Security 

131. As the foregoing demonstrates, Wendy’s failed to comply with industry standards 

for data security. 

132. The Payment Card Industry Security Standards Council promulgates minimum 

standards, which apply to all organizations that store, process, or transmit Payment Card Data.  

These standards are known as the Payment Card Industry Data Security Standard (“PCI DSS”).  

PCI DSS is the industry standard governing the security of Payment Card Data, although it sets 

the minimum level of what must be done, not the maximum. 
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133. PCI DSS 3.1, the version of the standards in effect at the time of the data breach, 

imposed the following 12 “high-level” mandates: 

 
Furthermore, PCI DSS 3.1 set forth detailed and comprehensive requirements that had to be 

followed to meet each of the 12 mandates. 

134. Among other things, PCI DSS required Wendy’s to properly secure Payment Card 

Data; not store cardholder data beyond the time necessary to authorize a transaction; to timely 

upgrade its point-of-sale software; implement proper network segmentation; encrypt Payment 

Card Data at the point-of-sale; restrict access to Payment Card Data to those with a need to know; 

and establish a process to identify; and timely fix security vulnerabilities.  As discussed above, 

Wendy’s failed to comply with each of these requirements. 

2. Wendy’s Failed to Comply with Federal Trade Commission 
Requirements 

 
135. According to the Federal Trade Commission (“FTC”), the failure to employ 

reasonable and appropriate measures to protect against unauthorized access to confidential 

consumer data constitutes an unfair act or practice prohibited by §5 of the Federal Trade 

Commission Act of 1914 (“FTC Act”), 15 U.S.C. §45. 
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136. In 2007, the FTC published guidelines that establish reasonable data security 

practices for businesses.  The guidelines note that businesses should protect the personal customer 

information that they keep; properly dispose of personal information that is no longer needed; 

encrypt information stored on computer networks; understand their network’s vulnerabilities; and 

implement policies for installing vendor-approved patches to correct security problems.  The 

guidelines also recommend that businesses consider using an intrusion detection system to expose 

a breach as soon as it occurs; monitor all incoming traffic for activity indicating someone may be 

trying to hack the system; watch for large amounts of data being transmitted from the system; and 

have a response plan ready in the event of a breach. 

137. The FTC has also published a document entitled “FTC Facts for Business,” which 

highlights the importance of having a data security plan, regularly assessing risks to computer 

systems, and implementing safeguards to control such risks. 

138. The FTC has issued orders against businesses that failed to employ reasonable 

measures to secure Payment Card Data.  These orders provide further guidance to businesses in 

regard to their data security obligations. 

139. In the years leading up to the Wendy’s data breach, and during the course of the 

breach itself, Wendy’s failed to follow the guidelines set forth by the FTC.  Furthermore, by failing 

to have reasonable data security measures in place, Wendy’s engaged in an unfair act or practice 

within the meaning of §5 of the FTC Act. 

3. Wendy’s Failed to Follow Its Own Policies and Procedures 

140. At the time of the breach, Wendy’s internal policies and procedures required that 

customer information be kept confidential, system vulnerabilities be mitigated in a timely manner, 

necessary software upgrades be implemented, and data be encrypted. 
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141. Wendy’s violated these policies and procedures in the time leading up to the 

Wendy’s data breach, and during the commission of the breach itself, by failing to maintain the 

confidentiality of its customer information, mitigate system vulnerabilities in a timely manner, 

upgrade software security, and encrypt Payment Card Data at the point-of-sale. 

142. Wendy’s maintains a Code of Business Conduct and Ethics (“Code”), which was 

last updated and approved by the Wendy’s Board of Directors on December 13, 2011.  This Code 

provides, in relevant part, that: 

Information about a franchisee’s or supplier’s business is confidential as is personal 
information about customers.  Disclosure within the Company should only be on a 
business ‘need to know’ basis.  Disclosure to outsiders, except to comply with legal 
requirements, is not only inconsistent with this Code but in some cases may be 
illegal.30 
 
143. Wendy’s plainly failed to fulfill its own internal information security policy. 

E. The Data Breach Damaged Financial Institutions 

144. Wendy’s failed to protect its customers’ Payment Card Data and as a result, the FI 

Plaintiffs and Class members have suffered millions of dollars in damages 

145. Wendy’s failed to follow industry standards and failed to effectively monitor its 

point-of-sale and security systems to ensure the safety of customer information.  Wendy’s 

substandard security protocols, improper retention of cardholder data, and failure to regularly 

monitor for unauthorized access caused customers’ Payment Card Data to be compromised for 

months without detection by Wendy’s. 

146. The data breach caused substantial damage to the FI Plaintiffs and Class members, 

who had to act immediately to mitigate the massive number of fraudulent transactions being made 

                                                 
30  The Wendy’s Company, Code of Conduct (Dec. 13, 2011), http://ir.wendys.com/ 
phoenix.zhtml?c=67548&p=irol-govconduct (last visited July 22, 2016). 
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on payment cards that they had issued while simultaneously taking steps to prevent future fraud.  

Consumers are ultimately protected from most fraud loss, but the FI Plaintiffs and Class members 

are not.  Financial institutions, like the FI Plaintiffs and other Class members, bear primary 

responsibility for reimbursing customers for fraudulent charges and covering the cost of issuing 

new cards for customers to use. 

147. As a result of the Wendy’s data breach, the FI Plaintiffs and Class members were 

required, and will continue to be required, to cancel and reissue payment cards, change or close 

accounts, notify customers that their cards were compromised, investigate claims of fraudulent 

activity, refund fraudulent charges, increase fraud monitoring on potentially impacted accounts, 

and take other steps to protect themselves and their customers.  Plaintiffs and members of the Class 

also lost interest and transaction fees due to reduced card usage.  Furthermore, debit and credit 

cards belonging to the FI Plaintiffs and Class members – as well as the account numbers on the 

face of the cards – were devalued. 

148. The financial damages suffered by the FI Plaintiffs and members of the Class are 

significant and ongoing.  Industry sources estimate that millions of accounts could be affected by 

the data breach. 

V. CLASS ACTION ALLEGATIONS 

149. The FI Plaintiffs bring this action on behalf of themselves and as a class action, 

pursuant to the provisions of Rules 23(a), 23(b)(2), and 23(b)(3) of the Federal Rules of Civil 

Procedure, on behalf of the following class (the “Class”): 

All banks, credit unions, financial institutions, and other entities in 
the United States (including its Territories and the District of 
Columbia) that issued payment cards (including debit or credit 
cards) used by consumers to make purchases from Wendy’s from 
October 1, 2015 to the present. 
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150. Excluded from the Class are Defendants and their subsidiaries and affiliates; all 

employees of Defendants; all persons who make a timely election to be excluded from the Class; 

government entities; and the judge to whom this case is assigned, including his/her immediate 

family and court staff. 

151. Certification of the FI Plaintiffs’ claims for Class-wide treatment is appropriate 

because all elements of Fed. R. Civ. P. 23(a), (b)(2)-(3) are satisfied.  The FI Plaintiffs can prove 

the elements of their claims on a Class-wide basis using the same evidence as would be used to 

prove those elements in an individual action alleging the same claims. 

152. Numerosity: All requirements of Fed. R. Civ. P. 23(a)(1) are satisfied.  The 

members of the Class are so numerous and geographically dispersed that individual joinder of all 

Class members is impracticable.  While the FI Plaintiffs are informed and believe that there are 

thousands of members of the Class, the precise number of Class members is unknown to the FI 

Plaintiffs.  Class members may be identified through objective means.  Class members may be 

notified of the pendency of this action by recognized, Court-approved notice dissemination 

methods, which may include U.S. mail, electronic mail, Internet postings, and/or published notice. 

153. Commonality and Predominance: All requirements of Fed. R. Civ. P. 23(a)(2) 

and 23(b)(3) are satisfied.  This action involves common questions of law and fact, which 

predominate over any questions affecting individual Class members, including, without limitation: 

a. whether Defendants engaged in the misconduct alleged herein; 

b. whether Wendy’s owed a duty to the FI Plaintiffs and members of the Class to 

protect Payment Card Data; 

c. whether Wendy’s failed to provide adequate security to protect Payment Card 

Data; 
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d. whether Wendy’s negligently, or otherwise improperly, allowed third parties 

to access Payment Card Data; 

e. whether Wendy’s failed to adequately notify the FI Plaintiffs and members of 

the Class that its computer systems were breached; 

f. whether the FI Plaintiffs and members of the Class were injured and suffered 

damages and ascertainable losses; 

g. whether Wendy’s failure to provide adequate security proximately caused the 

FI Plaintiffs’ and Class members’ injuries; 

h. whether the FI Plaintiffs and members of the Class are entitled to damages and, 

if so, the measure of such damages; and 

i. whether the FI Plaintiffs and members of the Class are entitled to declaratory 

and injunctive relief. 

154. Typicality: All requirements of Fed. R. Civ. P. 23(a)(3) are satisfied.  The FI 

Plaintiffs are members of the Class, having issued payment cards that were compromised in the 

Wendy’s data breach.  The FI Plaintiffs’ claims are typical of the other Class members’ claims 

because, among other things, all Class members were comparably injured through Defendants’ 

conduct. 

155. Adequacy of Representation: All requirements of Fed. R. Civ. P. 23(a)(4) are 

satisfied.  The FI Plaintiffs are adequate Class representatives because they are members of the 

Class and their interests do not conflict with the interests of the other members of the Class that 

they seek to represent.  The FI Plaintiffs are committed to pursuing this matter for the Class with 

the Class’s collective best interests in mind.  The FI Plaintiffs have retained counsel competent 

and experienced in complex class action litigation of this type and the FI Plaintiffs intend to 
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prosecute this action vigorously.  The FI Plaintiffs, and their counsel, will fairly and adequately 

protect the Class’s interests. 

156. Predominance and Superiority: All requirements of Fed. R. Civ. P. 23(b)(3) are 

satisfied.  As described above, common issues of law or fact predominate over individual issues.  

Resolution of those common issues in each FI Plaintiff’s individual case will also resolve them for 

the Class’s claims.  In addition, a class action is superior to any other available means for the fair 

and efficient adjudication of this controversy and no unusual difficulties are likely to be 

encountered in the management of this class action.  The damages or other financial detriment 

suffered by the FI Plaintiffs and the other Class members are relatively small compared to the 

burden and expense that would be required to individually litigate their claims against Defendants, 

so it would be impracticable for members of the Class to individually seek redress for Defendants’ 

wrongful conduct.  Even if Class members could afford individual litigation, the court system 

could not.  Individualized litigation creates a potential for inconsistent or contradictory judgments 

and increases the delay and expense to all parties and the court system.  By contrast, the class 

action device presents far fewer management difficulties and provides the benefits of single 

adjudication, economies of scale, and comprehensive supervision by a single court. 

157. Cohesiveness:  All requirements of Fed. R. Civ. P. 23(b)(2) are satisfied.  

Defendants have acted, or refused to act, on grounds generally applicable to the Class making final 

declaratory or injunctive relief appropriate. 

VI. CHOICE OF LAW 

158. Wendy’s acts and omissions discussed herein were orchestrated and implemented 

at its corporate headquarters in Ohio and the tortious and deceptive acts complained of occurred 

in, and radiated from, Ohio. 
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159. The key wrongdoing at issue in this litigation (Wendy’s failure to employ adequate 

data security measures) emanated from Wendy’s headquarters in Ohio.  Indeed, Wendy’s admits 

in the DavCo lawsuit that one of the initiatives at issue in this case – the implementation of a 

common point of sale platform – was “conceived and developed and are being administered by 

Wendy’s primarily in Ohio.”  Ex. 1, ¶6. 

160. Wendy’s point-of-sale system and IT personnel operate out of and are located at 

Wendy’s headquarters in Ohio.  For example, Wendy’s currently is hiring for a number of positions 

within the IT Security department based in Dublin, Ohio, including, inter alia, a POS Solutions 

Manager to investigate reported issues with the Aloha POS system;31 an Endpoint Security Sr. 

Engineer to handle administration, maintenance, and support of endpoint security tools and to 

ensure PCI compliance by recommending and implementing adjustments to the security of 

endpoints based on the current PCI requirements;32 and an ETL Sr. Developer to modify and create 

components for the Enterprise Data Warehouse, including design and documentation of system 

standards.33 

161. Ohio, which seeks to protect the rights and interests of Ohio and other U.S. 

businesses against a company doing business in Ohio, has a greater interest in the claims of 

                                                 
31  Job Posting, The Wendy’s Company, Analyst - POS Solutions * The Wendy’s Company, 
Dublin, OH, https://wendys.taleo.net/careersection/ro/jobdetail.ftl?job=127580&src=JB%AD 
110401/2 (last visited July 22, 2016). 
 
32  Job Posting, The Wendy’s Company, Sr. Engineer - Endpoint Security * The Wendy’s 
Company, Dublin, OH, https://wendys.taleo.net/careersection/ro/jobdetail.ftl?job=122760&src= 
JB%AD110401/2 (last visited July 22, 2016). 
 
33  Job Posting, The Wendy’s Company, Sr Developer - Analytics * The Wendy's Company, 
Dublin, OH, https://wendys.taleo.net/careersection/ro/jobdetail.ftl?job=127621&src=JB%AD11 
0401/3 (last visited July 22, 2016). 
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Plaintiffs and the Class members than any other state and is most intimately concerned with the 

outcome of this litigation. 

162. Application of Ohio law to a nationwide Class with respect to Plaintiffs’ and the 

Class members’ claims is neither arbitrary nor fundamentally unfair because Ohio has significant 

contacts and a significant aggregation of contacts that create a state interest in the claims of the 

Plaintiffs and the nationwide Class. 

163. The location where Plaintiffs were injured was fortuitous and Wendy’s could not 

have foreseen where the injury would take place, as Wendy’s didn’t know which banks Wendy’s 

customers used and the location of these banks’ headquarters, or principal places of business, at 

the time of the breach. 

VII. CAUSES OF ACTION 

COUNT I 
Negligence 

On behalf of the FI Plaintiffs and the Class 
 

164. The FI Plaintiffs incorporate by reference all preceding allegations, as though fully 

set forth herein. 

165. Wendy’s owed – and continues to owe – a duty to the FI Plaintiffs and the Class to 

use reasonable care in safeguarding Payment Card Data and to notify them of any breach in a 

timely manner, so that compromised financial accounts and credit cards can be closed quickly in 

order to avoid fraudulent transactions.  This duty arises from several sources, including, but not 

limited to, the sources described below, and is independent of any duty Wendy’s owed as a result 

of its contractual obligations. 

166. Wendy’s has a common law duty to prevent the foreseeable risk of harm to others, 

including the FI Plaintiffs and the Class.  It was certainly foreseeable to Wendy’s that injury would 
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result from a failure to use reasonable measures to protect Payment Card Data and to provide 

timely notice that a breach was detected.  It was also foreseeable that, if reasonable security 

measures were not taken, hackers would steal Payment Card Data belonging to millions of 

Wendy’s customers; thieves would use Payment Card Data to make large numbers of fraudulent 

transactions; financial institutions would be required to mitigate the fraud by cancelling and 

reissuing the compromised cards and reimbursing their customers for fraud losses; and that the 

resulting financial losses would be immense. 

167. Wendy’s assumed the duty to use reasonable security measures as a result of its 

conduct. 

168. In addition to its general duty to exercise reasonable care, Wendy’s also had a duty 

of care as a result of the special relationship that existed between Wendy’s and the FI Plaintiffs 

and members of the Class.  The special relationship arose because financial institutions entrusted 

Wendy’s with Payment Card Data.  Only Wendy’s was in a position to ensure that its systems 

were sufficient to protect against the harm to financial institutions from a data breach. 

169. Wendy’s duty to use reasonable data security measures also arose under §5 of the 

FTC Act, which prohibits “unfair . . . practices in or affecting commerce,” including, as interpreted 

and enforced by the FTC, the unfair practice of failing to use reasonable measures to protect 

Payment Card Data by businesses such as Wendy’s.  The FTC publications and data security 

breach orders described above further form the basis of Wendy’s duty.  In addition, individual 

states have enacted statutes based upon the FTC Act that also create a duty on the part of Wendy’s. 

170. Wendy’s duty to use reasonable care in protecting Payment Card Data arose not 

only as a result of the common law and the statutes described above, but also because it was bound 

by, and had committed to comply with, industry standards, specifically including PCI DSS. 
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171. Wendy’s breached its common law, statutory, and other duties and thus, was 

negligent by failing to use reasonable measures to protect the FI Plaintiffs’ Payment Card Data 

from the hackers who perpetrated the data breach and by failing to provide timely notice of the 

breach.  Upon information and belief, the specific negligent acts and omissions committed by 

Wendy’s include, but are not limited to, some, or all, of the following: 

a. failure to delete cardholder information after the time period necessary to 

authorize the transaction; 

b. failure to employ systems to protect against malware; 

c. failure to comply with industry standards for software and point-of-sale 

security; 

d. failure to regularly update its antivirus software; 

e. failure to maintain an adequate firewall; 

f. failure to track and monitor access to its network and cardholder data; 

g. failure to limit access to those with a valid purpose; 

h. failure to encrypt Payment Card Data at the point-of-sale; 

i. failure to transition to the use of EMV technology; 

j. failure to conduct frequent audit log reviews and vulnerability scans and 

remedy problems that were found; 

k. failure to assign a unique ID to each individual with access to its systems; 

l. failure to automate the assessment of technical controls and security 

configuration standards; 

m. failure to adequately staff and fund its data security operation; 
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n. failure to use due care in hiring, promoting, and supervising those responsible 

for its data security operations; 

o. failure to recognize red flags signaling that Wendy’s systems were inadequate 

and that, as a result, the potential for a massive data breach was increasingly 

likely; 

p. failure to recognize that hackers were stealing Payment Card Data from its 

network while the data breach was taking place; and 

q. failure to disclose the data breach in a timely manner. 

172. In connection with the conduct described above, Wendy’s acted wantonly, 

recklessly, and with complete disregard for the consequences. 

173. As a direct and proximate result of Wendy’s negligence, the FI Plaintiffs and 

members of the Class have suffered, and continue to suffer, injury, including, but not limited to, 

cancelling and reissuing payment cards, changing or closing accounts, notifying customers that 

their cards were compromised, investigating claims of fraudulent activity, refunding fraudulent 

charges, increasing fraud monitoring on potentially impacted accounts, and taking other steps to 

protect themselves and their customers.  The FI Plaintiffs and the Class also lost interest and 

transaction fees, due to reduced card usage resulting from the breach, and the cards they issued 

(and the corresponding account numbers) were rendered worthless. 

COUNT II 
Negligence Per Se 

On behalf the FI Plaintiffs and the Class 
 

174. The FI Plaintiffs incorporate by reference all preceding allegations as though fully 

set forth herein. 
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175. Section 5 of the FTC Act prohibits “unfair . . . practices in or affecting commerce,” 

including, as interpreted and enforced by the FTC, the unfair act or practice by businesses, such as 

Wendy’s, of failing to use reasonable measures to protect Payment Card Data.  The FTC 

publications and orders described above also form part of the basis of Wendy’s duty. 

176. Wendy’s violated §5 of the FTC Act (and similar state statutes) by failing to use 

reasonable measures to protect Payment Card Data and not complying with applicable industry 

standards, including PCI DSS, as described in detail herein.  Wendy’s conduct was particularly 

unreasonable given the nature and amount of Payment Card Data it obtained and stored and the 

foreseeable consequences of a data breach at an international restaurant, including, specifically, 

the immense damages that would result to consumers and financial institutions. 

177. Wendy’s violation of §5 of the FTC Act (and similar state statutes) constitutes 

negligence per se. 

178. The FI Plaintiffs and members of the Class are within the class of persons that §5 

of the FTC Act (and similar state statutes) was intended to protect, as they are engaged in trade 

and commerce and bear primary responsibility for directly reimbursing consumers for fraud losses.  

Moreover, many of the Class members are credit unions, which are organized as cooperatives 

whose members are consumers. 

179. The harm that has occurred is the type of harm the FTC Act (and similar state 

statutes) was intended to guard against.  Indeed, the FTC has pursued over 50 enforcement actions 

against businesses, which, as a result of their failure to employ reasonable data security measures 

and avoid unfair and deceptive practices, caused the same harm suffered by the FI Plaintiffs and 

the Class. 
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180. As a direct and proximate result of Wendy’s negligence per se, the FI Plaintiffs and 

the Class have suffered, and continue to suffer, injury, including, but not limited to, cancelling and 

reissuing payment cards, changing or closing accounts, notifying customers that their cards were 

compromised, investigating claims of fraudulent activity, refunding fraudulent charges, increasing 

fraud monitoring on potentially impacted accounts, and taking other steps to protect themselves 

and their customers.  They also lost interest and transaction fees, due to reduced card usage 

resulting from the breach, and the cards they issued (and the corresponding account numbers) were 

rendered worthless. 

COUNT III 
Violation of the Ohio Deceptive Trade Practices Act (“Ohio DTPA”) 

Ohio Rev. Code §§ 4165.01, et seq. 
On behalf the FI Plaintiffs and the Class 

 
181. The FI Plaintiffs incorporate by reference all preceding allegations as though fully 

set forth herein. 

182. The FI Plaintiffs and Wendy’s are “persons” within the meaning of Ohio Rev. Code 

§ 4165.01(D). 

183. Wendy’s engaged in “the course of [its] business” within the meaning of Ohio Rev. 

Code § 4165.02(A) with respect to the acts alleged herein. 

184. The Ohio DTPA, Ohio Rev. Code § 4165.02(A), provides that a “person engages 

in a deceptive trade practice when, in the course of the person’s business, vocation, or occupation,” 

the person does any of the following: “(7) Represents that goods or services have sponsorship, 

approval, characteristics, ingredients, uses, benefits, or quantities that they do not have . . . [Or]; 

(9) Represents that goods or services are of a particular standard, quality, or grade . . . , if they are 

of another.” 
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185. In the course of Wendy’s business, Wendy’s misrepresented the security of its point 

of sale payment systems and engaged in deceptive trade practices.  The FI Plaintiffs and members 

of the Class had no way of discerning that Wendy’s representations were false and deceptive 

because Wendy’s controlled information regarding its security practices and procedures and the 

safety of its POS systems and cardholder data environment (“CDE.”). 

186. Compliance with PCI DSS is required for all businesses that handle credit or debit 

card payments.  Simply by being an active participant in the payment card networks, Wendy’s 

represented that it is PCI compliant, and never disclosed that it was not PCI compliant.  The FI 

Plaintiffs and Class members, as issuers of payment cards, know that PCI compliance is the 

industry standard and expect and rely on all merchants, including Wendy’s, to be PCI compliant 

in order to ensure the security of their payment cards used at the merchants’ establishments.   

187. The foregoing allegations and witness statements evidence that Wendy’s was in 

fact not PCI compliant at the time of the breach.   

188. In addition, Wendy’s made specific false and misleading representations regarding 

the security of its payment card systems.  For example, in 2014, Wendy’s, by and through its 

franchisees (including, but not limited to, DavCo and WendCentral Corp.), authorized disclosure 

of public statements, which represented that Wendy’s restaurants were PCI DSS compliant and 

that payment card systems would be secure.  This was false, as detailed in the foregoing 

allegations. 

189. Furthermore, on May 11, 2016, Wendy’s made a disclosure to the SEC that 

contained the following statements: 

Based on the preliminary findings of the investigation and other 
information, the Company believes that malware, installed through 
the use of compromised third-party vendor credentials, affected one 
particular point of sale system at fewer than 300 of approximately 
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5,500 franchised North America Wendy’s restaurants, starting in 
the fall of 2015. These findings also indicate that the Aloha point 
of sale system has not been impacted by this activity. The Aloha 
system is already installed at all Company-operated restaurants and 
in a majority of franchise-operated restaurants, with implementation 
throughout the North America system targeted by year-end 2016. 
The Company expects that it will receive a final report from its 
investigator in the near future. 
 
The Company has worked aggressively with its investigator to 
identify the source of the malware and quantify the extent of the 
malicious cyber-attacks, and has disabled and eradicated the 
malware in affected restaurants.34  

 
[Emphasis added.] 

 
190. In the foregoing statement, Wendy’s represented that at least 5,200 of its restaurants 

were not affected by the data compromise, which was not true. 

191. In the foregoing statement, Wendy’s represented that the Aloha point of sale system 

was not impacted by the data compromise, which was not true. 

192. In the foregoing statement, Wendy’s represented that the malware on the point of 

sale systems at its restaurants had been disabled and eradicated by May 11, 2016, which was not 

true.  

193. Wendy’s thus violated the provisions of the Ohio DTPA, at a minimum by: (1) 

representing that its POS systems and CDE had characteristics, uses, benefits, and qualities which 

they did not have; and/or (2) representing that its POS systems and CDE were of a particular 

standard, quality, and grade, adequate to protect Payment Card Data, when they were not. 

                                                 
34  The Wendy’s Co., Current Report (EX-99.1 to Form 8-K) (May 11, 2016), https://www. 
sec.gov/Archives/edgar/data/30697/000119312516586362/d158377dex991.htm (last visited July 
22, 2016).  
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194. Wendy’s unfair or deceptive acts or practices were likely to and did in fact deceive 

FI Plaintiffs, members of the Class, and the public about the likelihood that Payment Card Data 

would be compromised due to Wendy’s inadequate security measures. 

195. Due to the significant control over franchisees exercised by Wendy’s, particularly 

with respect to its point of sale payment systems, Wendy’s franchisees acted as Wendy’s agents 

when making statements regarding the security and compliance status of the payment of sale 

systems at the respective franchised Wendy’s locations.   

196. The FI Plaintiffs and members of the Class suffered ascertainable loss and actual 

damages as a direct and proximate result of Wendy’s false, deceptive, and misleading statements, 

including costs to cancel and reissue cards compromised in the data breach, costs to refund 

fraudulent charges, costs to investigate fraudulent charges, and costs due to lost interest and 

transaction fees due to reduced card usage. 

197. Wendy’s had an ongoing duty to all financial institutions, including the FI Plaintiffs 

and members of the Class, to refrain from unfair and deceptive practices under the Ohio DTPA in 

the course of its business. 

198. Wendy’s violations present a continuing risk to the FI Plaintiffs as well as to the 

general public. 

199. Wendy’s unlawful acts and practices complained of herein affect the public interest. 

200. Pursuant to Ohio Rev. Code § 4165.03, Plaintiffs seek an order enjoining Wendy’s 

unfair or deceptive acts or practices, damages, punitive damages, and attorneys’ fees, costs, and 

any other just and proper relief available under the Ohio DTPA. 
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COUNT IV 
Declaratory and Injunctive Relief 

On behalf of Plaintiffs and the Class 
 

200. Plaintiffs incorporate by reference all preceding allegations, as though fully set 

forth herein. 

201. Under the Declaratory Judgment Act, 28 U.S.C. §§2201, et seq., this Court is 

authorized to enter a judgment declaring the rights and legal relations of the parties and grant 

further necessary relief.  Furthermore, the Court has broad authority to restrain acts, such as here, 

which are tortious and which violate the terms of the federal and state statutes described herein. 

202. An actual controversy has arisen in the wake of Wendy’s data breach regarding its 

common law and other duties to reasonably safeguard Payment Card Data.  Plaintiffs allege that 

Wendy’s data security measures were inadequate and remain inadequate.  Wendy’s denies these 

allegations.  Furthermore, Plaintiffs continue to suffer injury as additional fraudulent charges are 

being made on payment cards they issued to Wendy’s customers. 

203. Pursuant to its authority under the Declaratory Judgment Act, this Court should 

enter a judgment declaring, among other things, the following: 

a. Wendy’s continues to owe a legal duty to secure its customers’ personal and 

financial information – specifically including information pertaining to credit 

and debit cards used by Wendy’s customers – and to notify financial 

institutions of a data breach under the common law, §5 of the FTC Act, PCI 

DSS standards, its commitments, and various state statutes; 

b. Wendy’s continues to breach this legal duty by failing to employ reasonable 

measures to secure its customers’ personal and financial information; and 

c. Wendy’s ongoing breaches of its legal duty continue to cause Plaintiffs harm. 
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204. The Court also should issue corresponding injunctive relief requiring Wendy’s to 

employ adequate security protocols, consistent with industry standards, to protect its Payment Card 

Data.  Specifically, this injunction should, among other things, direct Wendy’s to: 

a. utilize industry standard encryption to encrypt the transmission of cardholder 

data at the point-of-sale and at all other times; 

b. implement encryption keys in accordance with industry standards; 

c. implement EMV technology; 

d. engage third party auditors, consistent with industry standards, to test its 

systems for weakness and upgrade any such weakness found; 

e. audit, test, and train its data security personnel regarding any new or modified 

procedures and how to respond to a data breach; 

f. regularly test its systems for security vulnerabilities, consistent with industry 

standards; 

g. comply with all PCI DSS standards pertaining to the security of its customers’ 

personal and confidential information; and 

h. install all upgrades recommended by manufacturers of security software and 

firewalls used by Wendy’s. 

205. If an injunction is not issued, Plaintiffs will suffer irreparable injury and lack an 

adequate legal remedy in the event of another data breach at Wendy’s.  The risk of another such 

breach is real, immediate, and substantial.  If another breach at Wendy’s occurs, Plaintiffs will not 

have an adequate remedy at law because many of the resulting injuries are not readily quantified 

and they will be forced to bring multiple lawsuits to rectify the same conduct.    Simply put, 

monetary damages, while warranted to compensate Plaintiffs and the Class for out of pocket 

Case 2:16-cv-00506-NBF-MPK   Document 32   Filed 07/22/16   Page 61 of 65



62 

damages that are legally quantifiable and provable, do not cover the full extent of injuries suffered 

by Plaintiffs and the Class, which include monetary damages that are not legally quantifiable or 

provable and reputational damage. 

206. The hardship to Plaintiffs and the Class, if an injunction is not issued, exceeds the 

hardship to Wendy’s, if an injunction is issued.  Among other things, if another massive data 

breach occurs at Wendy’s, Plaintiffs and members of the Class will likely incur hundreds of 

millions of dollars in damage.  On the other hand, the cost to Wendy’s of complying with an 

injunction by employing reasonable data security measures is relatively minimal and Wendy’s has 

a pre-existing legal obligation to employ such measures. 

207. Issuance of the requested injunction will not disserve the public interest.  To the 

contrary, such an injunction would benefit the public by preventing another data breach at 

Wendy’s, thus eliminating the injuries that would result to Plaintiffs, the Class, and the millions 

of consumers whose confidential information would be compromised. 

208. Each Association Plaintiff participates in this lawsuit on behalf of its members.  

Each Association Plaintiff seeks, where its members are entitled to do so and the claims for relief 

otherwise permit, the declaratory and injunctive relief requested above on behalf of each 

Association Plaintiff’s members who will continue to suffer as a result of Wendy’s conduct unless 

it is stopped. 

PRAYER FOR RELIEF 
 

WHEREFORE, Plaintiffs, individually and on behalf of the Class, respectfully request that 

the Court: 

A. Certify the Class and appoint the FI Plaintiffs and Plaintiffs’ counsel to represent 

the Class; 
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B. Enter a monetary judgment in favor of the FI Plaintiffs and members of the Class 

to compensate them for the injuries suffered, together with pre-judgment and post-judgment 

interest, treble damages, and penalties where appropriate; 

C. Enter a declaratory judgment in favor of Plaintiffs and the Class, as described 

above; 

D. Grant Plaintiffs the injunctive relief requested; 

E. Award Plaintiffs and the Class reasonable attorneys’ fees and costs of suit, as 

allowed by law; and 

F. Award such other and further relief as this Court may deem just and proper. 

DEMAND FOR JURY TRIAL 
 

Plaintiffs demand a trial by jury of any and all issues in this action so triable. 

 
 
Dated: July 22, 2016  
 

s/ Gary F. Lynch    
Gary F. Lynch 
Jamisen A. Etzel 
CARLSON LYNCH SWEET KILPELA & 
CARPENTER, LLP 
1133 Penn Avenue, 5th Floor 
Pittsburg, PA 15222 
Telephone: (412) 253-6307 
Facsimile: (412) 322-9243 
glynch@carlsonlynch.com 
jetzel@carlsonlynch.com 
 
Erin Green Comite 
Joseph P. Guglielmo 
Stephen J. Teti 
SCOTT+SCOTT, ATTORNEYS AT LAW, LLP 
The Chrysler Building 
405 Lexington Avenue, 40th Floor 
New York, NY 10174 
Telephone: (212) 223-6444 
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Facsimile:  (212) 223-6334 
ecomite@scott-scott.com 
jguglielmo@scott-scott.com 
steti@scott-scott.com 
 
Co-Lead Counsel for Plaintiffs 

 
Karen Hanson Riebel 
Kate Baxter-Kauf 
LOCKRIDGE GRINDAL NAUEN P.L.L.P. 
100 Washington Avenue S, Suite 2200 
Minneapolis, MN 55401 
Telephone: (612) 596-4097 
Facsimile: (612) 339-0981 
khriebel@locklaw.com 
kmbaxter-kauf@locklaw.com 
 
James J. Pizzirusso 
Swathi Bojedla 
HAUSFELD, LLP 
1700 K. Street, NW, Suite 650 
Washington, DC 20006 
Telephone:  (202) 540-7200 
Facsimile:  (202) 540-7201 
jpizzirusso@hausfeldllp.com 
sbojedla@hausfeldllp.com 
 
Bryan L. Bleichner 
CHESTNUT CAMBRONNE PA 
17 Washington Avenue North, Suite 300 
Minneapolis, MN 55401 
Telephone: (612) 339-7300 
Facsimile: (612) 336-2921 
bbleichner@chestnutcambronne.com 
 
Arthur M. Murray 
MURRAY LAW FIRM 
650 Poydras Street, Suite 2150 
New Orleans, LA 70130 
Telephone: (504) 525-8100 
Facsimile: (504) 584-5249 
amurray@murray-lawfirm.com 
 
Brian C. Gudmundson 
ZIMMERMAN REED, LLP 
1100 IDS Center 
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80 South 8th Street 
Minneapolis, MN 55042 
Telephone: (612) 341-0400 
Facsimile:  (612) 341-0844 
brian.gudmundson@zimmreed.com 
 
Plaintiffs’ Executive Committee 
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Wendy's International, LLC 
One Dave Thomas Blvd. 
Dublin, Ohio 43017, 

Plaintiff, 

v. 

DavCo Restaurants LLC 
SERVICE ON: 
Corporation Service Company 
2711 Centerville Road 
Suite 400 
Wilmington, Delaware 19808, 

and 

COURT OF COMMON PLEAS 
FRANKLIN COUNTY, OHIO 

CIVIL DIVISION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 
) 
) 

Judge 
) 
) 
) 

DavCo Acquisition Holding, Inc. ) 
SERVICE ON: ) 
Corporation Service Company ) 
2711 Centerville Road ) 
Suite 400 ) 
Wilmington, Delaware 19808, ) 

) 
Defendants. ) 

) 

COMPLAINT 

Plaintiff Wendy's International, LLC, the successor to Wendy's International, Inc. 

("Wendy's"), files this Complaint against defendants DavCo Restaurants LLC, as the successor 

to DavCo Restaurants, Inc., and DavCo Acquisition Holding, Inc. (collectively "DavCo"), stating 

as follows: 

INTRODUCTION 

1. DavCo, a long-time franchisee ofWendy's, apparently believes that the guidelines 

announced by Wendy's, to be followed by all U.S. and Canadian franchisees, simply do not 

apply to it. As a result, DavCo stands virtually alone among Wendy's franchisees in combating, 

DLI -266505692 
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and indeed repudiating, two key obligations at the core of the franchisor/franchisee relationship 

between Wendy's and DavCo. Specifically, these obligations are for all U.S. and Canadian 

franchisees (a) to purchase and install a common point of sale computer platform that will enable 

the Wendy's system to offer various system-wide marketing initiatives and promotions, as well 

as mobile ordering and payment conveniences to all Wendy's customers, and (b) to refurbish 

their restaurants in accordance with an orderly process devised by Wendy's to assure that 

Wendy's restaurants have a modern, attractive, and consistent appearance. Wendy's and most of 

its franchisees believe that implementing these arrangements system-wide is vital to the 

continued health and competitiveness of the Wendy's brand. 

2. DavCo's view of its obligations as a franchisee ofWendy's is misguided, and its 

conduct is contrary to the clear and express terms of each of its franchise agreements. Further, 

DavCo's conduct threatens to undermine the value and reputation of the Wendy's brand, 

including the business of other independent franchisees who invest the time and financial 

resources to stay competitive. Wendy's files this action seeking, among other things, 

declarations as to Wendy's and DavCo's rights and obligations under their franchise agreements, 

including a declaration that, as a result ofDavCo's refusal to comply with the franchise 

agreements, each ofDavCo's franchise agreements are subject to immediate termination, without 

further delays or opportunity to cure. 

PARTIES 

3. Wendy's is an Ohio limited liability company and maintains its principal place of 

business in Dublin, Ohio. Wendy's is in the business of operating a network of, and licensing 

others to operate, distinctive quick service restaurants that offer a uniform limited menu of 

prepared to order hamburgers, chili, salads, assorted chicken and other sandwiches and items 

under Wendy's service marks, trademarks, trade names, and related intellectual property rights. 
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The Wendy's Company (NASDAQ: WEN) is the world's third largest quick-service restaurant 

company. The Wendy's system includes more than 6,500 franchise and company restaurants in 

the U.S. and 30 other countries and U.S. territories worldwide. 

4. Defendant DavCo Restaurants LLC is a Delaware limited liability company. 

DavCo Restaurants LLC, together with its parent corporation, DavCo Acquisition Holding, Inc., 

is a franchisee ofWendy's and currently operates 152 Wendy's restaurants in Maryland, Virginia, 

and Washington D.C. 

5. Defendant DavCo Acquisition Holding, Inc. is a Delaware corporation with its 

principal place of business in Crofton, Maryland. It is, as stated above, the parent corporation of 

DavCo Restaurants LLC and a party to each of the operative franchise agreements. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction of the claims asserted herein by Wendy's against 

DavCo. Section 26.2 of the franchise agreements provides that "[a]ny action brought by any of 

the Franchisor Entities against Franchisee or any Guarantor in any court, whether federal or state, 

may be brought within the state and judicial district in which Franchisor has its principal place of 

business." In prior litigation initiated against Wendy's, DavCo has accepted the parties' 

contractual choice of forum by suing Wendy's in Ohio. In addition, there has been, since the 

outset of the parties' franchisor/franchisee relationship dating back many years, a pattern of 

substantial and repeated contact in Ohio between Wendy's and DavCo. Wendy's was founded in 

Columbus, Ohio in 1969 and has had its principal place ofbusiness in the Columbus, Ohio area 

ever since. Currently, Wendy's has its headquarters and principal place ofbusiness at One Dave 

Thomas Blvd., Dublin, Ohio 43017. The franchise agreements were negotiated and are 

maintained by Wendy's in Ohio. All franchise grants, renewals, and transfers are administered in 

Ohio. The principal activities associated with development of new restaurants are likewise 
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handled in Ohio. Much of the services Wendy's provides to franchisees such as DavCo are 

provided from Ohio. Perhaps most importantly, the two initiatives rejected and/or repudiated by 

DavCo that are at issue in this case-the implementation of a common point of sale platform and 

the refurbishment ofWendy's restaurants by all U.S. and Canadian franchisees-were conceived 

and developed and are being administered by Wendy's primarily in Ohio. During the course of 

its relationship with Wendy's, DavCo and its representatives have been in regular communication 

with Wendy's personnel in Ohio and have themselves made numerous visits to Ohio in order to 

conduct their business under the franchise agreements. For these and other reasons, this Court 

has personal jurisdiction over DavCo. 

7. Venue is also proper in this Court. The amount in controversy exceeds $25,000 

given that the obligations at issue in this lawsuit, which relate to 152 restaurants, involve 

millions of dollars. 

STATEMENT OF FACTS 

A. The Parties' Franchise Agreements 

8. DavCo has been a Wendy's franchisee since 1976, currently operating 152 

Wendy's restaurants in Maryland, Virginia, and Washington D.C. Each of these restaurants is 

governed by a unit franchise agreement between Wendy's and DavCo that contains the terms and 

conditions of the parties' franchise relationship and the operation of the restaurants (collectively 

the "Franchise Agreements"). A representative copy of the Franchise Agreements is attached as 

Exhibit A Over the course of their relationship, Wendy's and DavCo have executed various 

other agreements that supplement and/or modify the Franchise Agreements, including a 

Franchise Addendum Agreement dated August 13, 2003 (the "2003 Addendum"). A copy of the 

2003 Addendum is attached as Exhibit B. 
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9. The essence of any franchisor/franchisee relationship is that in exchange for the 

grant of a franchise, which includes rights to use the franchisor's trademarks and processes and to 

operate one or more restaurants in accordance with the franchisor's unique and valuable system, 

the franchisee agrees, among other things, to follow the processes and maintain the standards 

established by the franchisor. Indeed, this set of commitments is what allows the franchisor, 

with the help of its franchisees, to differentiate, maintain, and expand the franchisor's brand. 

10. The franchisor/franchisee relationship, as generally described above, is the core of 

the relationship between Wendy's and each of its franchisees, including DavCo. The Franchise 

Agreements between Wendy's and DavCo make clear that Wendy's "has developed and owns a 

distinctive format and system relating to the establishment and operation of Wendy's Old 

fashioned Hamburgers restaurants" (Franchise Agreements, first WHEREAS clause), and that 

DavCo "understands and acknowledges the importance of [Wendy's] high standards of quality, 

cleanliness, appearance, and service, and the necessity of operating the business franchised 

hereunder in conformity with [Wendy's] standards and specifications." (Franchise Agreements, 

sixth WHEREAS clause.) 

11. Various provisions of the Franchise Agreements, covering many areas of the 

relationship between Wendy's and its franchisees and the operation of each restaurant, detail 

Wendy's right to establish the standards to be followed by all franchisees and DavCo's 

commitment to follow them. For example: 

"[DavCo] understands and acknowledges that every detail of the Franchised 
Business is important to [DavCo], [Wendy's], and other franchisees in order to 
develop and maintain high operating standards, to increase the demand for the 
services and products sold by all franchisees, and to protect [Wendy's] reputation 
and goodwill." (Franchise Agreements § 6.1.) 

"To insure that the highest degree of quality and service is maintained, [DavCo] 
shall operate the Restaurant in strict conformity with such methods, standards, 
and specifications as [Wendy's] may from time to time prescribe in the Manual or 
otherwise in writing." (Franchise Agreements§ 6.11 (emphasis added).) 
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11[DavCof shall comply with [Wendy 'sf requirements and specifications 
concerning the quality, service, and cleanliness of the Restaurant, the products 
and services sold, offered for sale, or provided at the Restaurant, and the 
operation of the Restaurant under the System, as those requirements may be 
specified by [Wendy 'sf in this Agreement, in the Manual, or otherwise in 
writing. 11 (Franchise Agreements § 6.13 (emphasis added).) 

12. To allow Wendy's to adopt and implement system-wide new product offerings, 

methods, and processes in order to remain competitive and keep pace with other restaurant 

concepts, the Franchise Agreements further obligate DavCo to purchase, install, and utilize 

fixtures, furnishings, and equipment that may be specified by Wendy's from time to time: 

11 [DavCo shall] purchase and install, at [DavCo's] expense, all fixtures, 
furnishings, equipment, decor, and signs as [Wendy's] shall specify .... 11 

(Franchise Agreements § 6.1l.C.) 

11 [DavCo] shall implement and adhere to all changes, additions, and refinements 
in the System, as may be prescribed by [Wendy's] from time to time, including, 
without limitation, the providing of new or different products or services at or 
from the Restaurant. [DavCo] shall promptly undertake such action and make 
such expenditures as are necessary to implement such changes, including, without 
limitation, acquiring and installing new equipment at the Restaurant, and hiring 
and training additional personnel, provided that such changes are required by 
[Wendy's] on a system-wide basis. With respect to color scheme, it is understood 
and agreed that [Wendy's] requirements hereunder may be subject to local 
ordinances and certain lease requirements, and [DavCo] shall not be held to be in 
violation of this Agreement as a result of complying with such local ordinances 
and/or lease requirements concerning color scheme, provided the lease is an arms 
[sic] length lease entered into with an unrelated third party, and [DavCo] has 
made good faith efforts to comply with this provision. 11 (Franchise Agreements 
§ 6.17, as modified by the 2003 Addendum (emphasis added).) 

13. Finally, recognizing the importance of maintaining modem facilities that present a 

uniform, consistent, and contemporary appearance from Wendy's restaurant to Wendy's 

restaurant anywhere in the U.S. and Canada, the Franchise Agreements require DavCo to 

refurbish each of its restaurants at periodic intervals upon Wendy's request. Provisions such as 

the following, covering the modernization and upgrading of the Wendy's system, are particularly 

important since Wendy's is one of the more mature restaurant concepts, and fresh concepts are 

opening at an increasing rate: 
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"At [Wendy's] request, which shall not be more often than once every five (5) 
years, [DavCo] shall refurbish the Restaurant at its expense to conform to the 
building design, trade dress, color schemes, and presentation of the Proprietary 
Marks in a manner consistent with the image then in effect for new restaurants 
under the System, including, without limitation, remodeling, redecoration, and 
modifications to existing improvements and equipment. With respect to color 
scheme, it is understood and agreed that [Wendy's] requirements hereunder may 
be subject to local ordinances and certain lease requirements, and [DavCo] shall 
not be held to be in violation of this Agreement as a result of complying with such 
local ordinances and/or lease requirements concerning color scheme, provided the 
lease is an arms [sic] length lease entered into with an unrelated third party, and 
[DavCo] has made good faith efforts to comply with this provision." (Franchise 
Agreements§ 6.10, as modified by the 2003 Addendum (emphasis added).) 

14. As set forth below, DavCo has made clear to Wendy's by its words and conduct 

over a long period of time, including again very recently, that it does not intend to perform the 

obligations expected of it as a Wendy's franchisee. In the past, Wendy's, hoping to avoid conflict 

and maintain good relationships with all of its franchisees, has usually worked out its differences 

with DavCo, often by entering into agreements of various types aimed at placating DavCo and 

avoiding a protracted disagreement that could damage the Wendy's system and brand. Recently, 

however, DavCo has indicated that it will disregard fundamental and important requirements 

imposed by Wendy's on all franchisees for the good of the entire Wendy's system. Specifically, 

and as described below, DavCo has made clear that it will not purchase and install a new point of 

sale ("POS ")platform required of all franchisees that, once operating system-wide, will enable 

Wendy's to offer various mobile ordering and payment conveniences and various marketing 

initiatives necessary to keep the Wendy's brand competitive in the highly competitive quick 

service restaurant environment. In this connection, DavCo has already failed to comply with 

Wendy's March 31, 2014 deadline for registering its restaurants and committing to a July 1, 2015 

or earlier installation date, which actions would have entitled DavCo to a software license at 

Wendy's expense. And in response to Wendy's June 20, 2014 request that DavCo provide 

adequate assurances of its intent to purchase and install the POS platform, DavCo has maintained 
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its unsupportable position that it is not obligated to do so and in fact will not do so. Further, 

DavCo has also made clear that it will also not comply with new restaurant refurbishment 

guidelines necessary to assure that all Wendy's restaurants maintain a modern, attractive, and 

consistent appearance to Wendy's customers and the public. 

15. DavCo's failure and refusal to commit to Wendy's POS platform and its failure to 

honor and satisfy certain requirements and deadlines imposed by Wendy's to assure the orderly 

rollout of the POS platform, all in clear breach of the Franchise Agreements, undermine and 

threaten to continue to undermine the value of the Wendy's brand, including the business of other 

independent franchisees, and warrant the termination of each ofDavCo's Franchise Agreements. 

By this lawsuit, Wendy's seeks, among other relief, declarations that termination is warranted, 

notwithstanding any future effort DavCo may initiate to comply with Wendy's POS system 

requirements. Further, DavCo's apparent plan to disregard Wendy's refurbishment requirements, 

which are especially necessary to update the outdated appearance of many ofDavCo's 

restaurants, serves as an additional basis for termination ofDavCo's Franchise Agreements. In 

the event DavCo's Franchise Agreements are not deemed terminated by virtue of its failure to 

commit to Wendy's POS platform, DavCo should be directed by the Court to comply with 

Wendy's refurbishment requirements, and if it repudiates those requirements as well, the Court 

should declare that the Franchise Agreements for the applicable restaurants are entitled to be 

terminated. 

B. DavCo's Refusal to Implement Wendy's Required, System-Wide POS 
Platform 

16. In October 2012, Wendy's formally announced plans to implement NCR Aloha 

("Aloha") as the required POS platform for the Wendy's system in the U.S. and Canada. This 

was a significant and important announcement, as, prior to this time, Wendy's remained one of 

the few major quick-service restaurant chains that had not yet implemented a single, consistent 
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POS platform system wide. NCR is a publicly-traded, leading provider of technology solutions 

and Aloha is regarded as one of the best, if not the best, POS solutions available to the restaurant 

industry. 

17. The conversion of all Wendy's U.S. and Canadian restaurants, including 

company-owned and franchised restaurants, to Aloha will enable Wendy's to respond to 

changing consumer needs and take advantage of significant, technology-driven opportunities 

arising from the tremendous explosion of mobile technology and social media that have changed 

how consumers do business. Consumers, today and in the future, will require and expect a level 

of service and convenience involving, among other things, mobile ordering, mobile payment, and 

various kinds of loyalty programs, which Wendy's cannot feasibly and efficiently provide on the 

outdated POS systems in most Wendy's restaurants, including in DavCo's restaurants. In order to 

offer such service-which Wendy's competitors were (and are) increasingly offering-a system-

wide POS upgrade is necessary. And in Wendy's business judgment, consistent with the trend 

throughout the restaurant industry, an upgrade to a single, unified platform across the entire 

Wendy's system is necessary, because efforts to try to develop and maintain the mobile and other 

new potential capabilities on multiple POS systems across the system would result in 

unnecessary and substantial cost, time, and complexity. Thus, Wendy's made the decision to 

require the implementation of Aloha in all U.S. and Canadian restaurants. 

18. While there are certainly other POS platforms on the market that appear able to 

provide and/or support some or all of the new capabilities Wendy's seeks to achieve with its new 

POS system, Wendy's selected Aloha following a lengthy, in-depth selection process managed 

by Wendy's IT and Operations departments, with continuous input from Wendy's U.S. and 

Canadian franchise advisory councils, whose members are comprised of franchisees representing 

multiple geographic regions within the U.S. and Canada. Wendy's believes NCR has the unique 
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ability to deploy and support a POS system on the scale required by Wendy's (i.e., nearly 6,000 

restaurant locations), and that Aloha offers the best and broadest product line (hardware, 

software, and services) capable of providing the significant and specific features, capabilities, 

and functionality that Wendy's believes will best satisfy the needs of the Wendy's system now 

and going forward. NCR and its Aloha POS platform are the clear market share leader in the 

restaurant industry. Aloha is the most widely used POS platform in North America by a wide 

margin. It is currently operating in more than 65,000 locations throughout the U.S. and Canada, 

including in Chipotle, Chick-fil-a, Pei Wei, and Dunkin Donuts restaurants. 

19. The original deadline for the required installation of Aloha was July 1, 2014. This 

deadline, however, was extended by Wendy's to July 1, 2015 in order to give Wendy's 

franchisees additional time to plan for and make the recurring investment to help ensure a 

successful rollout of Aloha in all restaurants. With few exceptions-none of which are 

applicable to DavCo-all franchisees are required to install and begin using Aloha in all of their 

restaurants by July 1, 2015. The franchisees to which the exceptions do apply (i.e., those 

franchisees using a recently purchased, "grandfathered" POS system) are required to install and 

begin using Aloha in all of their restaurants by December 31, 2016. There are also a limited 

number of franchisees that operate restaurants for which use of a POS system is dictated by the 

facility in which the restaurant operates, such as airports, universities, and malls, and will not be 

required to convert to Aloha. 

20. As an incentive, and to help franchisees with the investment necessary for the 

required implementation of Aloha, Wendy's agreed to pay the software license fees for all non-

grandfathered franchisees that, by March 31, 2014, registered their restaurants to secure an 
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installation date and committed to install Aloha by the July 1, 2015 deadline. 1 Importantly, a 

very high percentage of Wendy's franchisees either registered their restaurants by March 31, 

2014, thus qualifying them for the Wendy's-funded software licenses, or have otherwise installed 

or committed to install Aloha in their restaurants by the deadlines specified by Wendy's. To 

date, Aloha has been successfully installed in more than 2,500 franchise and company 

restaurants, well in advance of the July 1, 2015 deadline. 

21. DavCo did not register any of its restaurants by the March 31, 2014 deadline. 

Nor has it since registered its restaurants or otherwise committed to install Aloha in any of its 

restaurants by July 1, 2015 as required by Wendy's and the parties' Franchise Agreements. 

Indeed, DavCo has made it clear to Wendy's that it does not intend to purchase or install Aloha 

in any of its restaurants, no doubt in part because ofDavCo's mistaken belief that Wendy's does 

not have the authority to force it to comply. Given DavCo's stated position, Wendy's, in June 

2014, specifically requested that DavCo provide it written, adequate assurances (by July 15, 

2014) that DavCo will comply with its Franchise Agreements and Wendy's requirements and 

install and begin using Aloha in each of its restaurants by the applicable July 1, 2015 deadline. 

DavCo failed and refused to provide Wendy's any such assurances. Subsequently, Wendy's 

again sought similar assurances from DavCo, which DavCo also failed and refused to provide. It 

is clear to Wendy's that DavCo, despite many opportunities to indicate otherwise and in breach 

of the Franchise Agreements, will not purchase and install Aloha in its restaurants, maintaining 

that it is not obligated and cannot be compelled to do so. 

1 
In addition, Wendy's has offered various financing options to its franchisees to help support the required 

Aloha rollout. 
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C. DavCo's Refusal to Adhere to Wendy's Required, System-Wide Restaurant 
Refurbishment Guidelines 

22. One of Wendy's most important current initiatives is to drive profitable and 

sustainable growth of its brand by focusing on the refurbishment, over a period of time, of a 

substantial percentage ofWendy's company-owned and franchised restaurants. Wendy's began 

this initiative by taking a leadership position in remodeling its company-owned restaurants and 

by providing incentives to franchisees to encourage them to do the same with their restaurants. 

To date, over 600 company-owned and over 700 franchised Wendy's restaurants have been 

refurbished. In October 2014, after communicating to franchisees that Wendy's was establishing 

a goal ofhaving at least 60% of all U.S. and Canadian restaurants refurbished by 2020, Wendy's 

announced that, beginning January 1, 2015, all Wendy's franchisees in the U.S. and Canada will 

be required to refurbish a minimum of 60% of their restaurants over the next six years, at a rate 

of 10% per year. In order to help support this effort, Wendy's has offered its franchisees 

significant planning resources, construction support, and financial incentives, including 

substantial royalty discounts. Notably, Section 6.10 of the Franchise Agreements would permit a 

much more stringent refurbishment arrangement (a refurbishment to Wendy's current image 

every five years), but Wendy's has chosen a more modest and reasonable arrangement in respect 

of the significant financial and planning commitments that a major refurbishment initiative will 

impose on company and franchisee personnel. 

23. Pursuant to Wendy's requirements, DavCo is obligated to refurbish a minimum of 

15 restaurants selected by DavCo each year through 2020. The scope of the precise 

refurbishment work required for each restaurant will be largely determined by the annual sales of 

the restaurant. That is, restaurants with annual sales above a certain threshold will be obligated 

to perform a comprehensive "Image Activation," while restaurants with sales below the threshold 

may choose a more modest "Refresh" primarily of the decor and furnishings of the restaurant. In 
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a November 2014 communication to DavCo, Wendy's notified DavCo individually ofWendy's 

refurbishment requirements, and asked, as were all of Wendy's franchisees, that DavCo provide 

Wendy's a plan by December 15, 2014 identifying the 15 restaurants DavCo selected for 

refurbishment during 2015 and the anticipated completion date for each. While DavCo made 

clear, from its communications with Wendy's, that it was aware of this deadline, it failed to meet 

it. Indeed, notwithstanding the age and poor condition of many ofDavCo's restaurants, DavCo 

has made clear to Wendy's that, while it may make certain improvements to certain of its 

restaurants from time to time as it elects, it will not refurbish its restaurants in accordance with 

Wendy's guidelines, and that it does not believe Wendy's has the authority, under the Franchise 

Agreements or otherwise, to require DavCo to refurbish its restaurants in accordance with 

Wendy's announced plans. While the deadline for the actual refurbishment of the first group of 

DavCo's restaurants has, strictly speaking, not yet come and gone, Wendy's has reluctantly 

concluded that the deadline will be disregarded by DavCo and that DavCo has repudiated its 

refurbishment obligations, just as it has repudiated its obligations with respect to the POS 

system. If Wendy's assessment ofDavCo's position is incorrect, DavCo is free, at least at this 

point, to clarify its position for Wendy's and the Court and make clear that it will refurbish its 

restaurants as required by Wendy's in the event its Franchise Agreements are not otherwise 

terminated. 

24. 
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CAUSES OF ACTION 

First Cause of Action 
Breach/ Anticipatory Breach of Contract 
Regarding Wendy's Aloha POS System 

Wendy's incorporates by reference paragraphs 1-23 of this Complaint. 
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25. The Franchise Agreements are valid and binding contracts between Wendy's and 

DavCo. The parties to this action are the parties to the Franchise Agreements and thus have an 

interest that may be affected by the declaration requested. 

26. This action is within the jurisdiction of the Court, as discussed herein, and 

Wendy's is entitled to a declaratory judgment under Chapter 2721 of the Ohio Revised Code. 

27. A controversy has arisen and now exists between the parties regarding the 

meaning and enforceability of the Franchise Agreements, including Wendy's rights to enforce 

Sections 6.11, 6.11.C, 6.13, and 6.17, among others. The controversy is real and justiciable, and 

speedy relief is necessary to preserve the parties' respective rights. 

28. While Wendy's has met its obligations under the Franchise Agreements, DavCo 

has breached and/or anticipatorily breached the Franchise Agreements, in particular Sections 

6.11, 6.1l.C, 6.13, and 6.17, which require DavCo to adhere to Wendy's directives and 

specifications, in this case to purchase and install the Aloha POS platform in each of its 

restaurants as and by the date specified by Wendy's. DavCo's stated position that it will not 

purchase or install the Aloha platform in any of its restaurants by the July 1, 2015 deadline 

specified by Wendy's, or at all, its failure to meet interim deadlines related to the installation of 

the Aloha platform, and its failure to provide Wendy's adequate assurances that it will purchase 

and install the Aloha platform in its restaurants in compliance with the Franchise Agreements 

and Wendy's requirements, all of which are based on its stated belief that Wendy's does not have 

the authority to require DavCo to purchase and install the Aloha platform, constitute an 

anticipatory and/or actual breach of the Franchise Agreements, for which Wendy's is entitled to 

all legal or equitable relief, including damages, justified by the evidence. 

Second Cause of Action 
Declaratory Relief Regarding Wendy's Aloha POS System 

29. Wendy's incorporates by reference paragraphs 1-28 of this Complaint. 
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30. Wendy's seeks a declaration that, as a result ofDavCo's anticipatory and/or actual 

breach of the Franchise Agreements, as described herein, it is entitled pursuant to section 14.3 of 

the Franchise Agreements to terminate the Franchise Agreements.2 

Third Cause of Action 
Declaratory Relief Regarding Refurbishment Requirements 

31. Wendy's incorporates by reference paragraphs 1-30 of this Complaint. 

32. Pursuant to Wendy's refurbishment requirements, applicable to all of Wendy's 

U.S. and Canadian franchisees and company restaurants, DavCo, beginning January 1, 2015, is 

obligated to refurbish a minimum of 15 of its restaurants each year through 2020. Wendy's 

refurbishment requirements are authorized by and consistent with, among other provisions, 

section 6.10 of the Franchise Agreements. 

33. DavCo has made clear to Wendy's that it will not refurbish its restaurants in 

accordance with Wendy's requirements, and that it does not believe Wendy's has the authority, 

under the Franchise Agreements or otherwise, to require DavCo to do so. 

34. Accordingly, Wendy's seeks a declaration from this Court that DavCo is obligated 

under the Franchise Agreements to comply with Wendy's refurbishment requirements, which 

currently require DavCo to refurbish, according to Wendy's guidelines, a minimum of 15 of its 

restaurants each year 2015 through 2020. 

WHEREFORE, Wendy's respectfully requests judgment on this Complaint in its favor, 

awarding it the damages and declaratory relief sought herein, as well as all such other relief to 

which it may be entitled. 

2 
Under section 14.3 of the Franchise Agreements, DavCo is entitled to a written notice of default and a 30 

day opportunity to cure before its Franchise Agreements are terminated. DavCo has been informed many times, in 
writing and verbally, that it is required to comply with its obligations regarding the Aloha platform, but to no avail. 
Indeed, the parties have now completed two mediation sessions aimed at resolving this issue, among others. Further 
notice or threats from Wendy's would be futile, as DavCo has made clear that it will not purchase and install the 
Aloha platform in its restaurants. Nevertheless, to avoid any argument from DavCo that it would have met its 
contractual obligations had it just been sent a formal default notice, such a notice of DavCo's default will be issued 
to DavCo. 
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Dated: December 22, 2014 
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Respectfully submitted, 

/s/ J. Todd Kennard 
J. Todd Kennard 
Ohio Supreme Court ID No. 0068441 
JONES DAY 
Street Address: 
325 John H. McConnell Blvd., Suite 600 
Columbus, OH 43215-2673 

Mailing address: 
P.O. Box 165017 
Columbus, OH 43216-5017 

Telephone: (614) 469-3939 
jtkennard@j onesday. com 
Facsimile: (614) 461-4198 

James P. Karen 
Ohio Supreme Court ID No. 0012248 
(Inactive status; pro hac vice application 
forthcoming) 
Jason Cross (Pro hac vice application 
forthcoming) 
JONES DAY 
Street Address: 
2727 North Harwood Street 
Dallas, TX 75201-1515 

Telephone: (214) 220-3939 
j karen@j onesday. com 
j cross@j onesday. com 
Facsimile: (214) 969-5100 

Attorneys for Wendy's International, LLC 
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Exhibit A 
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WENDY'S INTERNATIONAL, INC. 

UNIT FRANCHISE AGREEMENT 

Franchisee: DA VCO RESTAURANTS, INC. 
and DA VCO ACQUISITION 
HOLDING, INC. 

Location: 9680 Liberia A venue, Manassas, 
Manassas County, Virginia 

For Wendy's Corp. 
Office Use Only 

00084-11141 
Store Number 

Effective Date 
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WENDY'S INTERNATIONAL, INC. 
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lNDEX 
OF 

DEFINED TERMS 

We have provided this Index for your convenience. 1l1e following terms are defined in the Wendy's Unit 
Franchise Agreement on the pages noted: 

Advertising Contribution........................................................................................................................... 14 
Affiliate ............. ; ....................................... :.: ............................................................................................. 37 
Agreement ................................................................................................................................................... 1 
Approved Location ...................................................................................................................................... 2 

Cooperative .............................................................................. ................................................................. 16 

DMA.......................................................................................................................................................... 31 

Franchised Business···--···--····-··························································.......................................................... 2 
-Franchisee.................................................................................................................................................... 1 
Franchisor.................................................................................................................................................... 1 
Franchisor Entities ................................................. ._ ................................... , ............................................. 34 

Gross Sales .................................................................................................................................................. 5 
Guarantors ................................................................................................................................................. 37 
Guaranty .................................................................................................................................................... 37 

Local advertising and promotion ............................................................................................................... 15 

Manual......................................................................................................................................................... 2 
Minimum Royalty ........................................................................ ........... ........................ ............................ 4 

Operator....................................................................................................................................................... 7 
Owners....................................................................................................................................................... 20 

Permits ......................................................................................................................................................... 6 
Premises ..................................................................................................................................................... 28 
Proposed Franchisee .................................................................................................................................. 20 
Proprietary Marks........................................................................................................................................ l 

Restaurant.................................................................................................................................................... 2 

System ......................................................................................................................................................... 1 

Technical Assistance Fee ............................................................................................................................ 4 
Transaction Policy ..................................................................................................................................... 21 

WNAP ......................................................................................................................................................... 4 

(i) 
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WENDY'S INTERNATIONAL, INC. 

UNIT FRANCHISE A GREE1l1ENT 

THIS UNIT FRANCHISE AGREEMENT (the "Agreement") is made and entered into 
--~_c;_-=:_r __ -·~~ ----'~' between WENDY'S INTERNATIONAL. INC., an Ohio corporation 
with offices at 4288 \Vest Dublin Granville Road. Dublin, Ohio 43017 ("Franchisor"), and DAVCO 
RESTAURA~T, INC., a Delaware corporaiton and DAVCO ACQUISITION HOLDING, 
INC.. a Delav,'are corporation ("Franchisee"). 

WITNESSETH: 

WHEREAS, Franchisor, as the result of the expenditure of time, skill, effort, and money, has 
developed and owns a distinctive format and system relating to the establishment and operation of 
Wendy's Old Fashioned Hamburgers restaurants featuring, among other things, hamburgers, chili, salads, 
French fries, assorted chicken and other sandwiches, and other food and beverages (the "System"); 

WHEREAS, the distinguishing characteristics of the System include, without limitation, 
distinctive exterior and interior design. decor, color scheme, and furnishings; menu items prescribed by 
Franchisor; uniform standards, specifications, and procedures for operations; quality and uniformity of 
products and services offered; procedures for management and inventory control; training and assistance; 
and advertising and promotional programs; all of which may be changed, improved, and further developed 
by Franchisor from time to time; 

WHEREAS, Franchisor identifies the System by means of certain trade names, service marks, 
trademarks, logos, emblems, and indicia of origin, including but not limited to the marks ''WENDY'S", 
and ''WENDY'S OLD FASHIONED HAMBURGERS," and such other trade names, service marks, and 
trademarks as are now designated (and may hereinafter be designated by Franchisor in writing) for use in 
connection with the System (the "Proprietary Marks"); 

WHEREAS, Franchisor continues to develop, use, and control the use of such Proprietary Marks 
in order to identifY for the public the source of services and products marketed thereunder and under the 
System. and to represent the System's high standards of quality, appearance, and service; 

WHEREAS, Franchisee desires to enter into the business of operating a Wendy's Old Fashioned 
Hamburgers restaurant under Franchisor's System and wishes to obtain the rights to operate such business 
from Franchisor for that purpose, as well as to receive the training and other assistance provided by 
Franchisor in connection therewith; 

WHEREAS, Franchisee understands and acknowledges the importance of Franchisor's high 
standards of quality, cleanliness, appearance, and service, and the necessity of operating the business 
franchised hereunder in conformity with Franchisor's standards and specifications; and 

NOW. THEREFORE, the parties, in consideration of the undertakings and commitments of each 
party to the other party set forth herein. hereby agree as follows: 
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1. GRANT 

I .1. Franchisor hereby grants to Franchisee, upon the terms and conditions herein contained, 
the right, and Franchisee undertakes the obligation, to operate the Wendy's Old Fashioned Hamburgers 
restaurant as described in Section 1.2 below (the "Restaurant" or "Franchised Business") in accordance 
with this Agreement and the standards and procedures set forth in Franchisor's Operating Manual (the 
"Manual," as described in Section 8 hereof), and to use solely in connection therewith, the Proprietary 
Marks and the System, as they may be changed, improved, and further developed from time to time, only at 
the approved location as provided in Section 1.2. hereof. 

1.2. The street address of the location approved hereunder is: 9680 Liberia Avenue, 
Manassas, Manassas County, Virginia (the "Approved Location"). Franchisee shall not relocate the 
Franchised Business without the express prior written consent of Franchisor. 

1.3. Franchisee expressly acknowledges that this franchise is non-exclusive. Franchisee shall 
only be permitted to operate from the Approved Location, to sell approved food and beverage products to 
retail customers for consumption on the premises or for personal carry-out consumption. Franchisor shall 
retain the right, among others, to use, and to license others to use, the System and the Proprietary Marks 
for the operation of restaurants at any location; and to use and license to others the use of these and other 
proprietary marks in connection with the operation at any location of restaurants or any other business 
which are the same as, similar to, or different from the Restaurant, on any terms and conditions as 
Franchisor deems advisable, and without granting Franchisee any rights therein. 

2. TERM AND RENEWAL 

2.1. Except as otherwise provided herein, the term of this Agreement shall expire on 
December 31,2025. 

2.2. Upon the expiration of the term set forth in Section 2.1, Franchisee may, at its option, 
renew the rights and obligations to operate the Restaurant for one (I) additional consecutive term of ten 
( 10) years, provided that prior to the expiration of the initial term, the Franchisee has met the following 
conditions: 

2.2.A. Franchisee shall give Franchisor written notice of Franchisee's election to 
renew not less than twelve ( 12) months nor more than eighteen (18) months prior to the end of the initial 
term; 

2.2.B. Franchisee shall make or provide for, in a manner satisfactory to Franchisor, 
such renovation and modernization of the Restaurant as Franchisor may require, including, without 
limitation, renovation of the exterior facade, signs, interior furnishings, fixtures, and decor, to reasonably 
reflect the then-current standards and image of the System; 

2.2.C. Franchisee shall have satisfied all monetary obligations owed by Franchisee 
to Franchisor and its affiliates (as defined in Section 24.4 hereof) and shall not be in default of any 
provision of this Agreement, any amendment hereof or successor hereto, or any other agreement bet\veen 
Franchisee and Franchisor or its affiliates; and, in the reasonable judgment of Franchisor, Franchisee shall 
have substantially and timely complied with all the terms, conditions and obligations of such agreements 
during the terms thereof and with the operating standards prescribed by the Franchisor during the term of 
this Agreement; 

- 2-
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2.2.0. Franchisee shall present evidence satisfactory to Franchisor that Franchisee 
has the right to remain in possession of the Approved Location for the duration of the renewal term; 

2.2.E. Franchisee shall execute Franchisor's then-current form of renewal franchise 
agreement (and any Guarantor as defined in Section 25.2 shall execute Franchisor's then-current 
guaranty agreement), which renewal franchise agreement shall supersede this Agreement in all respects, 
and the terms of which may differ from the terms of this Agreement, including, without limitation, a 
higher percentage royalty fee and advertising contribution; provided, however, that Franchisee shall pay, 
in lieu of a technical assistance fee or other initial fee, a renewal fee in an amount to be specified by 
Franchisor, which amount shall not be greater than twenty-five percent (25%) of the then-current 
Technical Assistance Fee, or similar initial fee, charged to franchisees; 

2.2.F. Franchisee and any Guarantors shall execute a general release, in a form 
prescribed by Franchisor, of any and all claims against Franchisor and its affiliates, and their respective 
officers, directors, agents, and employees; and 

2.2.G. Franchisee shall comply with Franchisor's then-current trammg 
requirements and aU other conditions required of franchisees renewing their agreements at that time. 

3. DUTIES OF FRANCHISOR 

3.1. Prior to the date of opening of the Restaurant, if the Restaurant is Franchisee's first 
restaurant operating under the System, Franchisor shall make available to Franchisee, or Franchisee's 
"Operator" (as defined in Section 6.2 hereof), and Franchisee's initial management employees and 
restaurant crew (as such personnel positions are defined in the Manual), an initial training program at a 
location designated by Franchisor. If, however, Franchisee or Franchisee's Operator owns, or has an 
ownership interest in, another restaurant operating under the System, Franchisee shall be required to 
provide an initial training program to such persons, in accordance with Franchisor's specifications, and 
subject to Franchisor's review and approval of such training. If the Restaurant is Franchisee's first 
restaurant operating under the. System, Franchisor shall be responsible for the cost of certain instruction 
and materials related to the initial training of the Franchisee or Franchisee's Operator, subject to the 
terms set forth in Sections 63 and 6.4 of this Agreement. Franchisee shall be responsible for the cost of 
training its management and crew. Franchisor shall make available such other ongoing training as it may, 
from time to time, deem appropriate. 

3.2. Franchisor shall make available, at no charge to Franchisee, prototypical plans and 
specifications for the construction of a standard Wendy's restaurant and for the exterior and interior 
design and layout, fixtures, furnishings, equipment, and signs. Franchisee shall adapt, at Franchisee's 
expense, the prototypical plans and specifications to the Approved Location, subject to Franchisor's 
approval, as provided in Section 5.2.8 hereof, except that Franchisor will not unreasonably withhold 
approval of special plans and specifications, prepared at Franchisee's expense, when the Approved 
Location will not accommodate Franchisor's prototypical plans and specifications, provided that such 
plans and specifications conform to Franchisor's general design criteria. 

3.3. Franchisor shall conduct, as it deems advisable, periodic inspections of the Restaurant 
and the Restaurant premises during the period of construction and improvement to determine whether 
Franchisee is complying with the approved plans and specifications for the Restaurant. 
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3.4. Franchisor shall inspect and approve the Restaurant for opening prior to the opening of 
the Restaurant Franchisee shall not commence operation of the Restaurant until receiving such approval 
from Franchisor. 

3.5. Franchisor shall provide, as Franchisor deems advisable, pre-opening and opening 
supervision and assistance, which may include, at Franchisor's sole discretion, having a representative of 
Franchisor present at the opening of the Restaurant. 

3.6. Franchisor shall provide Franchisee, on loan, one copy of the Manual. The Manual shall 
be deemed to include a multi-volume manual describing Franchisor's operating standards, as well as 
bulletins, updates, revisions, policy statements and amendments thereto, which may be issued by 
Franchisor from time to time. 

3.7. Franchisor shall provide to Franchisee an initial set of reporting forms for use in the 
operation of the Franchised Business. Franchisor may, from time to time, make available to Franchisee, 
at Franchisee's expense, additional forms and standardized reporting and bookkeeping systems, including 
computer software and electronic data transmission systems for point of sale reporting. 

3.8. Franchisor shall conduct, and may authorize others to conduct, as it deems advisable, 
periodic inspections of the Restaurant, and evaluations of the products sold and services rendered by the 
Franchised Business. 

3.9. Franchisor shall provide, as it deems advisable, periodic and continuing advisory 
assistance to Franchisee as to the operation, merchandising, and promotion of the Restaurant. 

3.1 0. Franchisor shall have the right to review and approve or disapprove all advertising and 
promotional materials which Franchisee proposes to use, pursuant to Section 1 I .7 hereof. 

3 .11. Franchisor or its designee shall maintain a system-wide advertising program, 
administered by The Wendy's National Advertising Program, Inc. ("WNAP"), to the extent required and 
as specifically set forth in Section II hereof. 

3.12. Franchisor may make available to Franchisee, from time to time, bulletins, brochures, 
and reports regarding the System, and operations under the System. 

4. FEES 

4.1. Franchisee has paid to Franchisor a Technical Assistance Fee ("Technical Assistance 
Fee") of Twenty-five Thousand Dollars ($25,000), receipt of which is hereby acknowledged by 
Franchisor. The Technical Assistance Fee shall be fully earned and shall be nonrefundable in 
consideration of administrative and other expenses incurred by Franchisor in granting the rights in this 
Agreement and for Franchisor's lost or deferred opportunity to grant these rights to other parties. 

4.2. Each month during the term of this Agreement, Franchisee shall pay Franchisor a royalty 
fee in an amount equal to the greater of (a) four percent (4%) of the gross sales of the Restaurant, as 
defined in Section 4.5 hereof, or (b) the "Minimum Royalty". The Minimum Royalty shall be One 
Thousand Dollars ($1,000) per month, provided, however, the Minimum Royalty may be increased by 
Franchisor, in Franchisor's sole discretion, and not more frequently than once every five (5) years, by an 
amount equal to the percentage change in the Consumer Price Index, all Urban Consumers ( 1982-84 == 
I 00) published by the U. S. Department of Labor, Bureau of Labor Statistics, or any successor index, for 

nufa-095 - 4-
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the period from January I, 1994 through December 31st of the year immediately prior to Franchisor's 
notice of its intention to increase the Minimum Royalty. Franchisee's obligation to pay the monthly 
royalty fee shall commence on the earlier of the date the Restaurant opens for business, or the scheduled 
opening date as set forth in Section 5 .3. 

4.3. During the term of this Agreement, Franchisee shall pay, on a monthly basis, such 
advertising fees and contributions as set forth in Section 11.1 hereof. 

4.4. Except as otherwise specified herein, all monthly payments required by this Section 4 
and by Section J 1 hereof shall be paid by the fifteenth (15th) day of each month based on the gross sales 
for the preceding month, and shall be delivered to Franchisor, in the manner specified by Franchisor, 
together with any reports or statements required under Section I 0.3. hereof. Franchisor reserves the right 
to require payment of any and all fees by means of electronic, computer, wire, or automated transfer or 
bank clearing services, and Franchisee agrees to undertake all action reasonably necessary to accomplish 
such transfers. Any payment or report not actually received by Franchisor on or before such date shaH be 
deemed overdue. If any payment is overdue, Franchisee shall pay Franchisor, in addition to the overdue 
amount, a late fee of One Hundred Dollars ($1 00.00), plus interest on the overdue amount from the date 
it was due until paid, at the (i) rate determined from time to time by Franchisor or (ii) the maximum rate 
permitted by law, whichever is less. Entitlement to such interest shall be in addition to any other 
remedies Franchisor may have. 

4.5. As used in this Agreement, "gross sales" shall include all revenue from the sale of all 
services and products and all other income of every kind and nature related to the Franchised Business or 
premises, including proceeds of any business interruption insurance policies, and the sale of any 
promotional or premium items, whether for cash or credit, and regardless of collection in the case of 
credit. but shall not include (i) any sales taxes or other taxes collected from customers by Franchisee for 
transmittal to the appropriate taxing authority, (ii) the amount of refunds made to customers, and (iii) any 
amounts from coupon or discount programs approved by Franchisor for which Franchisee is not 
reimbursed. 

5. SITE DEVELOPMENT AND CONSTRUCTION OF TilE RESTAURANT 

5. L Franchisee shall demonstrate to Franchisor's satisfaction that Franchisee has the right to 
possession of the Approved Location. If Franchisee will occupy the premises from which the Franchised 
Business is conducted under a lease, Franchisor reserves the right to require Franchisee to submit such 
lease to Franchisor for its written approval prior to the execution thereof. All leases, without regard to 
Wendy's review, shall include the following provisions, and such other provisions as Franchisor may 
reasonably require: 

5.l.A. A provision which prohibits Franchisee from subleasing or assigning all or 
any part of its occupancy rights without Franchisor's prior written consent; 

5. LB. A provision requiring that the lessor shall provide to Franchisor any and all 
notices of default under Franchisee's lease; 

5.J.C. A provision giving Franchisor (subject to the reasonable consent of lessor) 
the right to enter the premises to make modifications necessary to protect the Proprietary Marks or the 
System or to cure any default under this Agreement or under the lease; and Franchisor shall repair any 
damage caused to the premises in making any such modifications; and 
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5.l.D. A provision whereby lessor consents to any assignment of Franchisee's 
leasehold interest to Franchisor, as agreed to by Franchisee and Franchisor. 

5.2. Before commencing any construction of the Restaurant, Franchisee, at its expense, 
shall comply, to Franchisor's satisfaction, with all of the following requirements: 

5.2.A. Franchisee shall employ a qualified, licensed architect or engineer who is 
reasonably acceptable to Franchisor to prepare, for Franchisor's approval, preliminary plans and 
specifications for site improvement and construction of the Restaurant based upon the prototypical plans 
and specifications furnished by Franchisor; 

5.2.8. Franchisee shall be responsible for obtaining all necessary permits, 
licenses, variances and approvals (collectively, the "Permits"), pertaining to the building, occupancy, 
signs, utilities, curb cuts, driveways, zoning, use. environmental controls and any other Permits which are 
necessary to permit the construction and use of a Wendy's restaurant which may be required by state or 
local laws, ordinances, or regulations. After having obtained such Permits, Franchisee shall submit to 
Franchisor, for Franchisor's approval, final plans for construction based upon the preliminary plans and 
spet:1t1cations. Once approved by Franchisor, such final plans shall not thereafter be changed or 
modi tied without the prior written permission of Franchisor; 

5.2.C. Franchisee shall obtain all permits and certifications required for the 
lawful construction and operation of the Restaurant and shall certify in writing to Franchisor that all such 
permits and certifications have been obtained; and 

5 .2.D. Franchisee shall employ a qualified, licensed and bonded general 
contractor to construct the Restaurant and to complete all improvements. Franchisee shall obtain and 
maintain in force during the entire period of construction the insurance required under Section 12.4. of 
this Agreement. 

5.3. Franchisee shall construct, furnish, and open the Restaurant according to the 
provisions of Section 5.2 hereof, and Franchisee shall open the Restaurant not later than December 31, 
2008. Time is of the essence. Prior to opening for business, Franchisee shall comply with all pre
opening requirements set forth in this Agreement, the ManuaL and elsewhere in writing by Franchisor. 

5.4. Franchisee shall provide at least fourteen ( 14) days prior written notice to Franchisor 
of the date on which Franchisee proposes to first open the Restaurant for business. If Franchisee has five 
(5) or fewer restaurants operating under the System, Franchisee shall not open the Restaurant without 
Franchisor's representative present unless Franchisor has specifically waived this requirement in writing 
for the Approved Location. In the event that Franchisor cannot provide its representative on the date that 
Franchisee proposes to first open the Restaurant for business, then Franchisee may be required to 
reschedule such opening to a date on which the Franchisor's representative can be in attendance. 

6. DUTIES OF FRANCHISEE 

6.1. Franchisee understands and acknowledges that every detail of the Franchised Business 
1s Important to Franchisee, Franchisor, and other franchisees in order to develop and maintain high 
operating standards, to increase the demand for the services and products sold by all franchisees, and to 
protect Franchisor's reputation and goodwill. 

- 6-
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6.2. An individual designated by Franchisee (the ''Operator") shall supervise the operation of 
the Restaurant .at .aU times throughout the term of this Agreement The Operator and any replacement 
Operator shall be first approved by Franchisor, and shall demonstrate to Franchisor's satisfaction (at the 
time of approval and on a continuing basis) that he satisfies Franchisor's educational, managerial, and 
business standards, and has the aptitude and ability to conduct, operate, and supervise the Franchised 
Business. Any person designated as the Operator shall maintain such ownership of a beneficial interest 
in Franchisee as Franchisor may specify. 

63. . Prior to the opening of the Restaurant, Franchisee (or, if Franchisee is a corporation, 
partnership or other business entity, the Operator, previously approved by Franchisor) and Franchisee's 
initial management employees and restaurant crew shall attend and successfully complete, to 
Franchisor's satisfaction, the training program or programs offered by Franchisor. Any management 
persons subsequently employed by Franchisee shall also attend such training programs as required by 
Franchisor. Franchisee and Franchisee's management employees involved in the operation of the 
Restaurant shall also attend such refresher courses, seminars, and other training programs as Franchisor 
may reasonably require from time to time. 

6.4. Franchisor shall be responsible for the cost of instructors and materials associated with 
the initial training program for Franchisee or Franchisee's Operator if the Restaurant is Franchisee's first 
restaurant operating in the System, however, Franchisee may be required to bear the cost of other 
required and optional training courses, materials, seminars, and programs for Franchisee, Franchisee's 
Operator as well as Franchisee's management and crew. Franchisee shall always be responsible for any 
and all expenses incurred by Franchisee and Franchisee's employees in connection with any training 
courses, seminars, and programs, including, without limitation, the costs of transportation, lodging, 
meals, wages, and worker's compensation insurance. 

6.5. In connection with the opening of the Restaurant, Franchisee shall conduct, at 
Franchisee's expense, such grand opening promotional and advertising activities as Franchisor may 
require. 

6.6. Franchisee shall use the Restaurant premises solely for the operation of the Franchised 
Business hereunder; shall keep the business open and in normal operation for such hours and days as 
Franchisor may from time to time specify in the Manual or as Franchisor may otherwise approve in 
writing; and shall refrain from using or permitting the use of the Restaurant or the Restaurant premises 
for any other purpose or activity at any time without first obtaining the written consent of Franchisor. 

6.7. Franchisee agrees to maintain a competent, conscientious, trained staff in sufficient 
numbers as required by Franchisor so that Franchisee may promptly service customers, including at least 
one manager on duty at all times, and to take such steps as are necessary to ensure that its employees 
preserve good customer relations and comply with such dress code as Franchisor may prescribe. 
Franchisee acknowledges and agrees that Franchisee shall be solely responsible for all employment 
decisions and functions, including, without limitation, those related to hiring, firing, establishing wages 
and hour requirements, disciplining, supervising, and record keeping. 

6.8. Franchisee shall meet and maintain the highest health standards and ratings applicable to 
the operation of the Restaurant Franchisee shall furnish to Franchisor, within five (5) days after receipt 
thereof, a copy of all inspection reports, warnings, citations, certificates, or ratings resulting from 
inspections of the Restaurant conducted by any federal, state or municipal agency. 

6.9. Franchisee shall at all times maintain the Restaurant in a high degree of sanitation, 
repair, and condition, and in connection therewith shall make such additions, alterations, repairs, and 
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replacements thereto as may be required for that purpose (but no others without Franchisor's prior 
written consent), including. without limitation, such periodic repainting or replacement of signs, 
furnishings, equipment, and decor as Franchisor may reasonably direcL 

6.10. At Franchisor's request, whicb shall not be more often than once every five (5) years, 
Franchisee shall refurbish the Restaurant at its expense to conform to the building design, trade dress, 
color schemes, and presentation of the Proprietary Marks in a manner consistent with the image then in 
effect for new restaurants under the System, including, without limitation, remodeling, redecoration, 
structural changes, and modifications to existing improvements and equipment. 

6.11. To insure that the bighest degree of quality and service is maintained, Franchisee shall 
operate the Restaurant in strict conformity with such methods, standards, and specifications as Franchisor 
may from time to time prescribe in the Manual or otherwise in writing. Franchisee agrees: 

6.1 LA. To maintain in sufficient supply, and to use and sell at all times wben the 
Restaurant is open for business, ingredients, products, materials, supplies, and paper goods as conform to 
Franchisor's written standards and specifications, and to refrain from deviating therefrom by the use or 
offer of any non-conforming items, without Franchisor's prior written consent; 

6.1l.B. To sell or offer for sale only such menu items, products, services and related 
items, including without limitation. promotional ~d premium items, as have been expressly approved for 
sale in writing by Franchisor; to sell or offer for sale all required menu items and products utilizing such 
preparation standards and techniques as specified by Franchisor; to refrain from any deviation from 
Franchisor's standards and specifications without Franchisor's prior written consent; and to discontinue 
selling and offering for sale any menu items, products, or services which Franchisor may, in its 
discretion, disapprove in writing at any time. Franchisee shall have sole discretion as to the prices to be 
charged to customers; 

6.1 t.C. To purchase and install, at Franchisee's expense, all fixtures, furnishings, 
equipment, decor, and signs as Franchisor shall specifY; and to refrain from installing or permitting to be 
installed on or about the Restaurant premises, without Franchisor's prior written consent, any fixtures, 
furnishings, equipment, decor, signs, or other items not previously approved by Franchisor in writing; 
and 

6.11.0. To refrain from installing or permitting to be installed any vending machine, 
game or coin operated device, unless first approved in writing by Franchisor. If approved by Franchisor, 
revenues associated with such operation shall be included in gross sales for the purposes of this 
Agreement. 

6.12. Franchisee shall purchase all food items, ingredients, supplies, materials, and other 
products used or offered for sale at the Restaurant solely from suppliers (including manufacturers, 
distributors, and other sources) who demonstrate, to the continuing reasonable satisfaction of Franchisor, 
the ability to meet Franchisor's then-current standards and specifications for such items; who possess 
adequate quality controls and capacity to supply Franchisee's needs promptly and reliably; and who have 
been approved in writing by Franchisor prior to any purchases by Franchisee from any such supplier, and 
have not thereafter been disapproved. If Franchisee desires to purchase any products from an 
unapproved supplier, Franchisee shall submit to Franchisor a written request for such approval. 
Franchisee shall not purchase from any supplier until, and unless, such supplier has been approved in 
writing by Franchisor. Franchisor shall have the right to require that Franchisor or its agents be 
permitted to inspect the supplier's facilities, and that samples from the supplier be delivered, either to 
Franchisor or to an independent laboratory designated by Franchisor for testing. A charge not to exceed 
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the reasonable cost of the inspection and the actual cost of the test shall be paid by Franchisee or the 
supplier. Franchisor may also require that the supplier comply with such other requirements as 
Franchisor may deem appropriate, including payment of reasonable continuing inspection fees and 
administrative costs. Franchisor reserves the right, at its option, to reinspect from time to time the 
facilities and products of any such approved supplier and to revoke its approval upon the supplier's 
failure to continue to meet any of Franchisor's then-current criteria. Nothing in the foregoing shall be 
construed to require Franchisor to approve any particular supplier, nor to require Franchisor to make 
available to prospective suppliers, standards and specifications for formulas that Franchisor, in its sole 
~iscretion, deems confidential. 

6.13. Without limiting the requirements set forth in this Section 6, Franchisee shalt comply 
with Franchisor's requirements and specifications concerning"the quality, service, and cleanliness of the 
Restaurant, the products and services sold, offered for sale, or provided at the Restaurant, and the 
operation of the Restaurant under the System, as those requirements may be specified by Franchisor in 
this Agreement, in the Manual, or otherwise in writing. 

6.14. Franchisee shall permit Franchisor or its agents, at any reasonable time, to remove 
samples of food or non-food items from Franchisee's inventory. or from the Restaurant, without payment 
therefor, in amounts reasonably necessary for testing by Franchisor or an independent laboratory to 
determine whether said samples meet Franchisor's then-current standards and specifications. In addition 
to any other remedies it may have under this Agreement, Franchisor may require Franchisee to bear the 
cost of such testing if the supplier of the item has not previously been approved by Franchisor or if the 
sample fails to conform with Franchisor's specifications. 

6.15. Franchisee grants Franchisor and its agents the right to enter upon the Restaurant 
premises at any time for the purpose of conducting inspections with or without prior notic.e. Franchisee 
shall cooperate with Franchisor's representatives in such inspections by rendering such assistance as they 
may reasonably request; and, upon notice from Franchisor or its agents and without limiting Franchisor's 
other rights under this Agreement, Franchisee shatl take such steps as may be necessary to immediately 
correct any deficiencies detected during any such inspection. Inspections shall not be limited to physical 
inspections of the Restaurant premises but may also include any visit by Franchisor's representative for 
the purpose of assessing Franchisee's operating systems or overall compliance with this Agreement. 

6.16. Franchisee shall require all advertising and promotional materials, signs, decorations, 
paper goods (including disposable food containers, napkins, menus, and all forms and stationery used in 
the Franchised Business), and other items which may be designated by Franchisor to bear the Proprietary 
Marks in the form, color, location, and manner prescribed by Franchisor. 

6.17. Franchisee shall implement and adhere to all changes, additions, and refinements in the 
System, as may be prescribed by Franchisor from time to time, including, without limitation, the 
providing of new or different products or services at or from the Restaurant. Franchisee shall promptly 
undertake all action and make such expenditures as are necessary to implement such changes, including, 
without limitation, acquiring and installing new equipment, modifYing leasehold improvements at the 
Restaurant, and hiring and training additional personnel. 

6.18. Franchisee shall comply with all other requirements set forth in this Agreement. 

7. PROPRIETARY MARKS 

7.1. Franchisor represents with respect to the Proprietary Marks that: 

9-
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7.LA. Franchisor has the right to use and license others to use the Proprietary 
Marks; and 

7.1.8. All reasonable steps have been and will be taken to preserve and protect its 
rights in and the validity of the Proprietary Marks. 

7 .2. With respect to Franchisee's use of the Proprietary Marks pursuant to this Agreemen( 
Franchisee agrees that: 

7.2.A. Franchisee shall use only the Proprietary Marks designated by Franchisor, 
and shall use them only in the manner authorized and permitted by Franchisor; 

7.2.8. Franchisee shall use the Proprietary Marks only for the operation of the 
Franchised Business and only at the Approved Location, or in Franchisor-approved advertising for the 
business conducted at or from the Approved Location; 

7.2.C. Unless otherwise authorized or required by Franchisor, Franchisee sbaU 
operate and advertise the Franchised Business only under the names "WENDY'S"' or "WENDY'S OLD 
FASIDONED HAMBURGERS," without prefix or suffix; 

7.2.0. During the term of this Agreement and any renewal hereof, Franchisee shall 
identifY itself as the owner of the Franchised Business in conjunction with any use of the Proprietary 
Marks, including, but not limited to, uses on invoices, order forms, receipts, and contracts, as well as the 
display of a notice in such content and form and at such conspicuous locations at the Restaurant as 
Franchisor may designate in writing; 

7 .2.E. Franchisee's right to use the Proprietary Marks is limited to such uses as are 
authorized under this Agreement, and any unauthorized use thereof shall constitute an infringement of 
Franchisor's rights; 

7.2.F. Franchisee shall not use the Proprietary Marks to incur any obligation or 
indebtedness on behalfofFranchisor; 

7.2.G. 
otherlegalname;and 

Franchisee shall not use the Proprietary Marks as part of its corporate or 

7.2.H. Franchisee shall comply with Franchisor's instructions in filing and 
maintaining any requisite trade name or fictitious name registrations, and shall execute any documents 
deemed necessary by Franchisor or its counsel to obtain protection for the Proprietary Marks or to 
maintain their continued validity and enforceability. 

7.3_ With respect to actual or potential litigation concerning the Proprietary Marks: 

7.3.A. Franchisee shall promptly notifY Franchisor of any unauthorized use of the 
Proprietary Marks or marks confusingly similar thereto as well as any challenge to the Proprietary Marks. 
Franchisee acknowledges that as between Franchisor and Franchisee, Franchisor has the sole right to 
direct and control any administrative proceeding or litigation involving the ownership or validity of the 
Proprietary Marks, including any settlement thereof. Franchisor has the right, but not the obligation, to 
take action against uses by others that may constitute infringement of the Proprietary Marks; 
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7 .J.B. Provided Franchisee has used the Proprietary Marks in accordance with this 
Agreement, Franchisor will defend Franchisee at Franchisor's expense against any third-party claims, 
suits, or demands related to Franchisee's use of, or right to use the Proprietary Marks; and 

7.3.C. In the event Franchisor undertakes the defense or prosecution of any 
litigation relating to the Proprietary Marks, Franchisee agrees to execute any and all documents and to do 
such acts and things as may, in the opinion of counsel for Franchisor, be necessary to carry out such 
defense or prosecution, including but not limited to becoming a nominal party to any legal action. 
Except to the extent that such litigation is the result of Franchisee's use of the Proprietary Marks in a 
manner inconsistent with the tenns of this Agreement. Franchisor agrees to reimburse Franchisee for its 
out-of-pocket costs in doing such acts and things, except that Franchisee shall bear the salary costs of its 
employees, and Franchisor shall bear the costs of any judgment or settlement. 

7.4. Franchisee expressly understands and acknowledges that: 

7.4.A. The Proprietary Marks are valid and serve to identify the System and those 
who are authorized to operate under the System; 

7.4.B. 
of the Proprietary Marks; 

Franchisee shall not directly or indirectly contest the validity or ownership 

7.4.C. Franchisee's use of the Proprietary Marks pursuant to this Agreement does 
not give Franchisee any ownership interest or other interest in or to the Proprietary Marks, except the 
rights specifically granted by this Agreement; 

7.4.D. Any and all goodwill arising from Franchisees use of the Proprietary Marks 
in its franchised operation under the System shall inure solely and exclusively to the benefit of 
Franchisor and its subsidiaries, and. upon transfer, expiration or termination of this Agreement and the 
license herein granted, no monetary amount shaH be assigned as attributable to any goodwill associated 
with Franchisee's use of the System or the Proprietary Marks; 

7.4.E. The right to use the Proprietary Marks granted hereunder to Franchisee is 
non-exclusive, and Franchisor thus has and retains the rights, among others: 

7.4.E.I. To use the Proprietary Marks in connection with selling 
products and services; 

7.4.E.2. To grant other rights with respect to the Proprietary Marks, in 
addition to those already granted to existing franchisees; and 

7.4.E.3. To develop and establish other systems using the same or 
similar Proprietary Marks, or any other proprietary marks, and to grant licenses, sublicenses, franchises, 
or other rights thereto without providing any rights therein to Franchisee. 

7.4.F. Franchisor reserves the right to substitute different Proprietary Marks for use 
in identifying the System and the businesses operating thereunder if the currently used Proprietary Marks 
can no longer be used, or if Franchisor, in its sole discretion, determines that substitution of different 
Proprietary Marks will be beneficial to the System. Franchisee agrees to comply with Franchisor's 
instructions regarding the substitution of different Proprietary Marks. Franchisor shall not have any 
obligation to reimburse Franchisee for any expenditures made by Franchisee to modify or discontinue the 
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use of any Proprietary Mark or to adopt additional or substitute marks, including, without limitation, any 
expenditures relating to advertising, promotional materials or signage. 

8. CONFIDENTIAL OPERATING MANUAL 

8.1. In order to protect the reputation and goodwill of Franchisor and to maintain high 
standards of operation under Franchisor's Proprietary Marks, Franchisee shall conduct its business in 
accordance with the Manual, which may consist of more than one volume. Franchisee acknowledges 
having received on Joan from Franchisor one copy of such Manual for the term of this AgreemenL 

&.2. Franchisee shall at all times treat the Manual, any other manuals created for or approved 
for use in the operation of the Franchised Business, and the information contained therein, as 
confidential, and shall use all reasonable efforts to maintain such information as secret and confidential. 
Franchisee shall not at any time copy, duplicate, record, or otherwise reproduce the foregoing materials, 
in whole or in part, nor otherwise make the same available to any unauthorized person. 

8.3. The Manual shall at aU times remain the sole property of Franchisor and shall at all times 
be kept in a secure place on the Restaurant premises. 

8.4. Franchisor may from time to time revise, update, and supplement the contents of the 
Manual through various methods, including without limitation, the issuance of amendments, policy 

. statements, and bulletins, in printed or electronically transmitted form, and Franchisee expressly agrees 
to make corresponding revisions to its copy of the Manual and to comply with each new or changed 
standard. 

8.5. Franchisee shall at all times maintain the Manual at the Restaurant and insure that the 
Manual is kept current and up to date; and, in the event of any dispute as to the contents of the manual, 
the terms of the master copy of the Manual maintained by Franchisor at Franchisor's home office shall be 
controlling. 

9. CONFIDENTIAL INFORMATION 

9.1. Franchisee shall not, during the term of this Agreement or thereafter, communicate, 
divulge, or use for the benefit of any other person, persons, partnership, association, or corporation any 
confidential information, knowledge, or know-how concerning the methods of operation of the business 
franchised hereunder which may be communicated to Franchisee or of which Franchisee may be apprised 
by virtue of Franchisee's operation under the terms of this Agreement. Franchisee shall divulge such 
confidential information only to such of its employees as must have access to it in order to operate the 
Franchised Business. Any and all information, knowledge, know-how, and techniques which Franchisor 
designates as confidential shall be deemed confidential for purposes of this Agreement, including, but not 
limited to, marketing plans, development strategies, and financial plans, except information which 
Franchisee can demonstrate came to its attention prior to disclosure thereof by Franchisor; or which, at or 
after the time of disclosure by Franchisor to Franchisee, had become or later becomes a part of the public 
domain, through publication or communication by others who were lawfully in possession of such 
information and were under no obligation to maintain its confidentiality. 

9.2. Franchisee agrees to take all steps necessary to ensure that the Owners, any Guarantor, 
the Operator, Restaurant manager, co-manager and supervisor and any other personnel having access to 
any confidential information related to the Restaurant, the Franchisor or the Franchised Business also 
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comply with the requirements of Section 9.1 above. Franchisor may direct that Franchisee require its 
Owners, any Guarantor, Operator, Restaurant manager, co-managers, and supervisors, and any other 
personnel having access to any confidential information from Franchisor, to execute covenants that they 
will maintain the confidentiality of information they received in connection with their employment by or 
relationship with Franchisee, during, and after termination or expiration of, such employment or 
relationship. Such covenants shall be in a form satisfactory to Franchisor, including, without limitation, 
specific identification of Franchisor as a third-party beneficiary of such covenants with the independent 
right to enforce them, and Franchisee shall provide copies of such executed covenants to Franchisor upon 
Franchisor's request. 

9.3. Franchisee acknowledges that any failure to comply with the requirements of this 
Section 9 will cause Franchisor irreparable injury, and Franchisee agrees to pay all court costs and 
reasonable attorney's fees incurred by Franchisor in obtaining specific performance of, or an i~Yunction 
against violation of, the requirements of this Section 9. 

10. ACCOUNTING AND RECORDS 

I 0.1. Franchisee shall maintain during the term of this Agreement, and shall preserve for at 
least four (4) years from the dates of their preparation, full, complete, and accurate books, records, and 
accounts in accordance with generally accepted accounting principles and in the form and manner 
prescribed by Franchisor from time to time in the Manual or otherwise in writing. 

10.2. .Franchisee shall prepare and maintain a business plan and operating budget in the 
manner prescribed by Franchisor, reflecting such information as Franchisor may specifY, which may 
include, without limitation, operational data, personnel expense infoimation, factors related to the costs 
of goods sold, capital expenditures, and revenue projections. Franchisee shall submit such business plan 
and operating budget to Franchisor at such times and places and in such form as may be prescribed by 
Franchisor. 

10.3. Franchisee shall submit to Franchisor, no later than the fifteenth (15th) day of each 
month during the term of this Agreement, in a format and manner specified by Franchisor, monthly 
royalty and gross sales reports, and such other reports as Franchisor may require. Franchisor reserves the 
right to require Franchisee to submit copies of aJJ state sales tax returns for the Franchised Business to 
Franchisor. 

J 0.4. Franchisee shall, at its expense, provide to Franchisor, in a format specified by 
Franchisor, and in accordance with generally accepted accounting principles, a complete annual financial 
statement (including, without limitation, a profit and loss statement, cash flow statement and balance 
sheet), on a review basis, prepared by an independent certified public accountant satisfactory to 
Franchisor, within ninety (90) days after the end of each fiscal year of the Franchised Business showing 
the results of operations of the Franchised Business and the results of operations for any entity affiliated 
with the Franchised Business during said fiscal year. Franchisor reserves the right to require Franchisee 
to provide, at Franchisee's expense, an audited annual financial statement, prepared by an independent 
certified public accountant satisfactory to Franchisor. 

l 0.5. Franchisor reserves the right to require Franchisee, at Franchisee's expense, to provide to 
Franchisor, in a format specified by Franchisor, quarterly or semi-annual financial statements (as 
described in Section 10.4 above), certified by an officer or accountant of Franchisee (and if specifically 
required by Franchisor, certified by an independent certified public accountant), and such other 
information as Franchisor may reasonably specifY, showing the results of operations of the Franchised 
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Business and the results of operations for any entity affiliated with the Franchised Business during said 
period. Franchisee shall submit such reports within forty-five (45) days following the end of each quarter 
or six-month period of each fiscal year of the Franchised Business during the term hereof. 

10.6. Franchisee shall also submit to Franchisor, for review or auditing, such other forms, 
reports, records, information, and data as Franchisor may reasonably require, including but not limited to 
financial statements of each Franchisee and each Guarantor, in the form and at the times and places 
reasonably required by Franchisor, upon Franchisor's request and as specified from time to time in the 
Manual or otherwise in writing. Franchisor reserves the right to require each Franchisee and each 
Guarantor to submit their respective federal and state income tax returns to Franchisor for review. 
Franchisee agrees that Franchisor may, and specifically grants Franchisor the right to, divulge any and all 
information submitted by Fran~hisee pursuant to this Section 10 or otherwise pertaining to Franchisee to 
third-party financing or lending sources being considered by Franchisee. 

10.7. Franchisor or its designated agents shall have the right at all reasonable times to examine 
and copy, at Franchisor's expense, the books, records, and tax returns of Franchisee. Franchisor shall 
also have the right, at any time, to have an independent audit made of the books of Franchisee. If an 
inspection should reveal that any payments to Franchisor or any affiliate have been understated in any 
report to Franchisor, or if Franchisee fails to expend any monies required under this Agreement, then 
Franchisee shall immediately pay the amount understated, or expend the amount required, upon demand 
by Franchisor. In addition, Franchisee shall pay interest on the understated amount from the date such 
amount was due until paid, at the rate to be determined by Franchisor from time to time, or the maximum 
rate permitted by law, whichever is less. If an inspection discloses an understatement in any report of 
two percent (2%) or more, or an underpayment of required expenditures (including, without limitation, 
royalties due pursuant to the Agreement) of two percent (2%) or more, Franchisee shall, in addition, 
reimburse Franchisor for any and all costs and expenses connected with the inspection (including, 
without limitation, travel., lodging and wage expenses, and reasonable accounting and legal costs). The 
foregoing remedies shall be in addition to any other remedies Franchisor may have. 

11. ADVERTISING 

Recognizing the value of advertising, and the importance of the standardization of advertising 
programs to the furtherance of the goodwill and public image of the System, the parties agree as follows: 

I L I. Franchisor shall have the right to require Franchisee to expend on advertising and 
promotion, or to participate in and contribute for the purpose of advertising and promotion, each month 
during the term of this Agreement, an amount, in the aggregate, equal to four percent (4%) of 
Franchisee's gross sales during the preceding month (the "Advertising Contribution"), or such greater 
amount as provided for in Section 11.2 hereof, aJI in such manner as Franchisor may direct from time to 
time, subject to the following: 

II. LA. For so long as WNAP (or any successor entity designated by Franchisor) is 
in existence as an advertising and promotional fund for the System, Franchisee shall contribute to WNAP 
on a monthly basis such amount as may be specified by Franchisor from time to time in the Manual or 
otherwise in writing, which amount shall not be less than fifty percent (50%) of the Advertising 
Contribution, nor greater than seventy-five percent (75%) of the Advertising Contribution; 

11.1.B. Franchisee shall spend, for the purpose of local advertising and promotion, 
on a monthly basis, such amounts as may be specified by Franchisor from time to time in writing, which 
amounts shall not be less than twenty-five percent (25%) of Franchisee's Advertising Contribution. 
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Franchisee,s expenditures for local advertising and promotion shall be made in accordance with Section 
11.3 hereof; and 

I LLC. If an advertising and marketing Cooperative (as defined in Section 11.4) is 
established for Franchisee's region, Franchisor may specify the amount that Franchisee shall contribute 
to the Cooperative each month~ provided, however, that Franchisee's contribution to the Cooperative 
shall be credited towards satisfaction of the obligations required by Section ll.I.B hereof, and shall be 
made in accordance with the provisions set forth in Section 1 L4 hereof. 

1 1.2. Franchisor reserves the right (i) to increase the Advertising Contribution specified in 
Section 11.1 at any time to an amount not in excess offive percent (5%) of Franchisee's. gross sales, (ii) 
to change the contributions to WNAP outside the range specified in Section ll.L~ and (iii) to reduce 
the minimum expenditures specified in Section I l.l.B; provided, however, that Franchisor may require 
any of such changes only upon obtaining an affirmative vote representing seventy-five percent (75%) or 
more of all restaurants in the United States operating in the System (whether operated by Wendy's or by 
its franchisees and excepting those restaurants under any franchise agreements with Wendy's which have 
been terminated). 

1 I .3. All local advertising and promotion by Franchisee shall be in such media, and of such 
type and format as Franchisor may approve; shall be conducted in a dignified manner; and, shall conform 
to such standards and requirements as Franchisor may specify. Franchisee shall not use any advertising 
or promotional plans or materials unless and until Franchisee has received written approval from 
Franchisor, pursuant to the procedures and terms set forth in Section I 1. 7 hereof. 

l L3.A. As used in this Agreement, spending on "local advertising and promotion" 
which may be credited toward Franchisee's Advertising Contribution as set forth under Section I I.I.B. 
shall be advertising and promotion "related directly to the Restaurant, and shall consist only of the 
following: (i) advertising and media - the direct costs of measurable media for television; radio, 
newspaper and print, outdoor (billboard or transit), yellow pages and direct mail, including space or time 
charges, agency planning, selection, placement and production; the direct costs of in-store materials, 
including window signs, counter signs and other promotional signs; (ii) promotions - the direct costs of 
market-wide efforts to stimulate trial, increase frequency of purchase or increase average amounts of 
purchase, including direct advertising costs and costs incurred for planning and execution of same; (iii) 
direct out-of-pocket expenses - the directly related expenses incurred by an advertising cooperative 
approved by Wendy's and related to the cost of advertising and marketing for agency travel expense, 
postage, shipping, meeting room charges, telephone and photocopying, and (iv) such other activities and 
expenses as Franchisor in its sole discretion may specifY. 

11.3.8. Franchisor may specifY the types of expenditures and costs which shall not 
qualify as "local advertising and promotion." Franchisee understands and agrees that the definition of 
local advertising and promotion set forth above shall not, however, include, and Franchisee shall not 
include in its report of the amounts expended on advertising and promotion, any costs or expenses 
incurred by Franchisee in connection with any of the following: (i) incentive programs, including the cost 
of honoring coupons; (ii) market-wide or other research that is not conducted by a professional marketing 
research firm approved in writing by Franchisor, (iii) food costs incurred in, or price reductions 
associated with, any promotion; (iv) salaries and expenses of any employees of Franchisee, including 
salaries or expenses for attendance at advertising meetings or activities; (v) charitable, political or other 
contributions or donations; (vi) press parties or other expenses of publicity other than those associated 
with the grand opening or re-opening of the Restaurant; (vii) in-store materials consisting of fixtures or 
equipment; (viii) any entertainment or related expenses for travel, meals and the like; (ix) any fees paid 
to parties who are not professional consultants, counselors or advisors previously approved in writing by 
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Wendy's in marketing, advertising, public relations, promotion or associated efforts; (x) seminar and 
educational costs and expenses of employees of Franchisee; (xi) specialty items (such as tee shirts, 
premiums, pins and awards) unless such items are part of a market-wide advertising program and the cost 
of such items is not recovered by the promotion; and (xii) such other items as Wendy's shall reasonably 
determine in its discretion. 

I l.3.C. Franchisee understands and acknowledges that the required contributions 
and expenditures are minimum requirements only, and that Franchisee may, and is encouraged by 
Franchisor to, expend additional funds for local advertising and promotion, where appropriate. 

II .4. Any regional advertising pertaining to the Franchised Business, and any local advertising 
which Franchisor may specifY as inconsistent with the provisions of Section 113 pertaining to individual 
restaurant advertising and promotion, shall be conducted by and through a regional advertising 
cooperative ("Cooperative") established or required to be established by Franchisor for that purpose. 
Franchisor shall have the right, in its discretion, to designate arty geographical area for purposes of 
establishing a Cooperative, and Franchisee agrees to take appropriate steps to establish and participate in 
such Cooperative if required to do so by Franchisor. If a Cooperative for the geographic area in which 
the Restaurant is located has been established at the time Franchisee commences operations hereunder, 
Franchisee shall immediately be bound by the obligation to become a member of such Cooperative under 
the terms of the then-existing Cooperative agreement. If a Cooperative for the geographic area in which 
the Restaurant is located is established during the term of this Agreement, Franchisee shall immediately 
become a member of such Cooperative, and take all steps necessary to become such member. In no event 
shall Franchisee be required to be a member of more than one Cooperative with respect to the Restaurant. 
The following provisions shall apply to each such Cooperative: 

11.4.A. Each Cooperative shall be organized and governed in a form and manner 
. approved by Franchisor in writing, and shaH commence operations on a date specified by Franchisor. 
Any disputes arising among or between Franchisee, other franchisees in the Cooperative, and/or the 
Cooperative, shall be resolved by Franchisor, whose decision shall be rmal and binding on all parties; 

ll.4.B. Each Cooperative shall be organized for the exclusive purpose of 
administering regional advertising programs, and developing, subject to Franchisor's approval, 
standardized promotional materials for use by the members in local advertising and promotion; 

Il.4.C. No advertising or promotional plans or materials may be used by a 
Cooperative or furnished to its members without the prior approval of Franchisor, pursuant to the 
procedures and terms as set forth in Section 11.7. hereof; 

ll.4.D. Franchisee shall submit its required contribution to the Cooperative at such 
times as determined by the Cooperative, but no later than the last day of each month on gross sales for 
the preceding calendar month, together with such other statements or reports as may be required by 
Franchisor, or by the Cooperative with Franchisor's prior written approval; 

11.4 .E. Franchisor shall, for each of the restaurants operated by Franchisor under the 
System which are located in a geographic area for which a Cooperative has been established, make 
contributions to the applicable Cooperative on the same basis as assessments required of comparable 
franchisees who are members of such Cooperative; and 

I 1.4.F. Franchisor, in its sole discretion, may grant to any franchisee an exemption 
for any length of time from the requirement of membership in a Cooperative, or from the requirement to 
pay all or a portion of the contribution (described in Section II. LB.) to the Cooperative upon written 
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request of such franchisee stating reasons supporting such exemption. Franchisor's decisions concerning 
such request for exemption shall be final. lf an exemption is granted to a franchisee, such franchisee 
shall be required to expend an amount equal to the exempted portion of the contribution for local 
advertising in accordance with and as may be required in Sections ll.l.B and 113 hereof. 

11.5. To the extent permitted by the organizational and operational documents of WNAP, 
WNAP shall be maintained and administered by Franchisor or its designee, as follows: 

I 1.5.A. Franchisor or its designee shall direct all advertising programs, with sole 
discretion over the concepts, materials, and media used in such programs and the placement and 
allocation thereof. Franchisee agrees and acknowledges that WNAP is intended to maximize general 
public recognition, acceptance, and use of the System; and that Franchisor and its designee are not 
obligated, in administering WNAP, to make expenditures for the benefit of Franchisee which are 
equivalent or proportionate to Franchisee's contribution, or to ensure that any particular franchisee 
benefits directly or ru2 rata from expenditures by WNAP; 

1 1.5.8. WNAP, all contributions thereto, and any earnings thereon, shall be used 
exclusively to meet any and aiJ costs of maintaining, administering, directing, conducting, and preparing 
advertising, marketing, public relations and promotional programs and materials, and any other activities 
which Franchisor believes will enhance the image of the System, including, among other things, the costs 
of preparing and conducting media advertising campaigns; direct mail advertising; marketing surveys and 
other public relations activities; employing advertising or public relations agencies to assist therein; 
purchasing promotional items, conducting and administering visual merchandising, point of sale, and 
other merchandising programs; and providing promotional and other marketing materials and services to 
the restaurants operated under the System. WNAP may also be used to provide rebates or 
reimbursements to franchisees for local expenditures on products, services, or improvements, approved 
in advance by Franchisor, which products, services, or improvements Franchisor deems, in its sole 
discretion, will promote general public awareness and favorable support for the System; 

Il.S.C. Franchisee shall contribute to WNAP by checks made payable to WNAP. 
All sums paid by Franchisee to WNAP shall be maintained in an account separate from the other monies 
of Franchisor and shall not be used to defray any of Franchisor's expenses, except for such reasonable 
costs and overhead, if any, as Franchisor may incur in activities reasonably related to the administration, 
direction, and implementation of WNAP and advertising programs for franchisees and the System, 
including, among other things, costs of personnel for creating and implementing advertising, 
merchandising, promotional and marketing programs and administration of WNAP funds. WNAP and its 
earnings shall not otherwise inure to the benefit of Franchisor. Franchisor or its designee shall maintain . 
separate bookkeeping accounts for WNAP; 

II .S.D. Franchisor shall, for each of the restaurants operated by Franchisor under the 
System, make contributions to WNAP on the same basis as assessments required of comparable 
franchisees within the System; 

ll.5.E. It is anticipated that all contributions to and earnings of WNAP shall be 
expended for advertising and promotional purposes during the taxable year within which the 
contributions and earnings are received. If, however, excess amounts remain in WNAP at the end of 
such taxable year, all expenditures in the following taxable year(s) shall be made first out of accumulated 
earnings from previous years, next out of earnings in the current year, and finally from contributions; 

li.5.F. The contributions to and earnings of WNAP are not and shall not be an asset 
of Franchisor. A statement of the operations of WNAP as shown on the books of Franchisor shall be 
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prepared annually by an independent public accountant selected by Franchisor and shall be made 
available to Franchisee; and 

11.5.G. Although WNAP is intended to be of perpetual duration, Franchisor has the 
right to terminate WNAP and not to designate a successor entity. WNAP shall not be terminated, 
however, until all monies in WNAP have been expended for advertising and promotional purposes. 

11.6. Franchisor shall make available to Franchisee from time to time, at Franchisee's 
expense, advertising plans and promotional materials, which may include newspaper mats, coupons, 
merchandising materials, sales aids, point-of-purchase materials, special promotions, direct mail 
materials, community relations programs, and similar advertising and promotional materials. 

11.7. For aU advertising and promotional plans which require Franchisor's approval prior to 
use, as set forth in Sections 113 and 11.4 hereof, Franchisee or the Cooperative, where applicable, shall 
submit samples of such plans and materials to Franchisor (by means described in Section 21 hereof), for 
Franchisor's prior written approval at least forty-five (45) days in advance of their anticipated usage, if 
such plans and materials have not been prepared or previously approved by Franchisor. If written 
approval is ~t received by Franchisee or the Cooperative from Franchisor within fifteen (15) days of the 
date of receipt by Franchisor of such samples or materials, Franchisor shall be deemed to have 
disapproved them. 

J 1.8. Franchisee shall honor all coupons, discounts, and gift certificates as reasonably 
specified by Franchisor and in accordance with procedures specified by Franchisor in the Manual or 
otherwise in writing. 

12. INSURANCE 

12.1. Prior to the commencement of any activities or operations pursuant ,to this Agreement, 
Franchisee shall procure and maintain in full force and effect during the term of this Agreement, at 
Franchisee's expense, the following insurance policy or policies in connection with the Restaurant or 
other facilities on the Restaurant premises, or by reason of the construction, operation, or occupancy of 
the Restaurant or other facilities on the Restaurant premises. Such policy or policies shall be written by 
an insurance company or companies reasonably satisfactory to Franchisor, and shall include, at a 
minimum the following (with such coverages and policy limits as may reasonably be specified from time 
to time by Franchisor in the Manual or otherwise in writing): 

12.l.A. Comprehensive general liability inSurance including contractual liability; 

12.l.B. AU risk property insurance with full replacement cost limits which are 
sufficient to satisfY any co-insurance clause contained in the policy; 

l2.1.C. Business automobile liability insurance, including bodily injury and property 
damage coverage for aU owned, non-owned and hired vehicles; 

12.1.0. Product liability coverage~ 

12.I.E. Commercial umbrella liability insurance; 

18-

Case 2:16-cv-00506-NBF-MPK   Document 32-1   Filed 07/22/16   Page 39 of 82



Franklin County Ohio Clerk of Courts of the Common Pleas- 2014 Dec 22 1:51 PM-14CV013382 

OC227 - I95 

12.LF. Statutory workers' compensation insurance and employer's liability 
insurnnce, as weU as such other disability benefits type insurance as may be required by statute or rule of 
the state in which the Restaurant is located. 

12.1.G. Franchisor reserves the right to require Franchisee to obtain and maintain 
business interruption insurance, with such coverage and policy limits as Franchisor may reasonably 
specify, provided (a) that Franchisor provide six (6) months prior written notice of the requirement to 
Franchisee, and (b) that Franchisor requires such insurance of other franchisees operating under this 
form, or similar forms of franchise agreements, which include the requirement to obtain business 
interruption insurance; and 

l2.l.H. Franchisor reserves the right to require other insurance and endorsements 
pursuant to Franchisor's then-existing policies. 

12.2. Certificates evidencing the insurance required by Section 12.1 hereof shall name 
Franchisor, and each of its affiliates, directors, agents, and employees (as may be specified by 
Franchisor) as additional insureds and in the case of property insurance, such parties shall be named as 
their interest may appear. These certificates shall expressly provide that any interest of said parties shall 
not be affected by any breach by Franchisee of any policy provisions for which such certificates evidence 
coverage. 

12.3. All policies I isted in Section 12.1 (unless otherwise noted below) shall contain such 
endorsements as may be provided in the Manual from time to time. Franchisor may, from time to time, 
and in its sole discretion, make such changes in minimum policy limits and endorsements as it may 
determine; provided, however, changes shall apply to franchisees of Franchisor who are similarly 
situated. Notwithstanding the foregoing, Franchisor reserves the right to require Franchisee to maintain 
insurance (of such types, and in such amounts as Franchisor may specifY) to reflect any particular 
circumstances or situations affecting Franchisee or the Restaurant. 

12.4. In connection with aJI significant construction, reconstruction, or remodeling of the 
Restaurant during the term hereof, Franchisee will cause the general contractor, its subcontractors, and 
any other contractor, to effect and maintain at general contractor's and all other contractor's own 
expense, such insurance policies and bonds with such endorsements as are set forth in the Manual or 
otherwise in writing, and which are written by insurance or bonding companies satisfactory to 
Franchisor. 

12.5. Franchisee's obligation to obtain and maintain the foregoing policy orpolicies in the 
amounts specified shall be through primary insurance coverage and shall not be limited in any way by 
reason of any insurance which may be maintained by Franchisor, nor shall Franchisee's performance of 
that obligation relieve it of liability under the indemnity provisions set forth in Section 19.4. of this 
Agreement. 

12.6. All public liability policies may be required by Wendy's to contain a provision that 
Franchisor, although named as additional insured, shall nevertheless be entitled to recover under said 
policies on any loss occasioned to Franchisor or its servants, agents, or employees by reason of the 
negligence of Franchisee or its servants, agents, or employees. 

12.7. At least thirty (30) days prior to the time any insurance is first required to be carried by 
Franchisee, and thereafter at least thirty (30) days prior to the expiration of any such policy, Franchisee 
shall deliver to Franchisor, certificates of insurance evidencing the proper coverage with limits not less 
than those required hereunder. All certificates shall expressly provide that no less than thirty (30) days' 
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prior written notice shall be given Franchisor in the event of material alteration to, or cancellation of, or 
non-renewal of the coverages evidenced by such certificates. Such prior written notice shall be sent to 
Franchisor by certified mail as provided in Section 22 hereof. Attached to the certificate shall be a copy 
of the endorsement amending that clause in the policy which relates tn other insurance and confuming 
that aU coverage is primary insurance and that Franchisor's insurance is applicable only after all limits of 
Franchisee's policy are exhausted. 

13. TRANSFER OF INTEREST 

13.1. Franchisor's Right to Transfer. Franchisor shall have the right to transfer or assign this 
Agreement or all or any part of its rights or obligations under this Agreement to any person or legal 
entity. Franchisee agrees that, from the date of such assignment, the assignee of Franchisor shall be 
solely responsible for those obligations of Franchisor which have been assigned to said assignee arising 
thereafter under this Agreement 

13.2. Prohibitions to Transfer. Franchisee understands and acknowledges that Franchisor has 
entered into this Agreement in reliance on the business skill, financial capacity, and personal character of 
Franchisee and any Guarantor (or if Franchisee or Guarantor is a business entity, the owners of any direct 
or indirect interest in Franchisee or Guarantor). If Franchisee or any Guarantor is a corporation, 
partnership, or other business entity, all owners of any direct or indirect interest in Franchisee or any 
Guarantor are set forth in Exhibit A ("Owners"), which Exhibit shall be amended upon any change in the 
direct or indirect ownership of that Franchisee or any Guarantor (as approved by Franchisor). 
Accordingly, without the prior written consent of Franchisor: 

13.2.A. Neither Franchisee nor any Owner shall transfer, pledge, or otherwise 
encumber this Agreement, any of the rights or obligations of Franchisee under this Agreement, any direct 
or indirect interest in Franchisee, or any material asset used in the Franchised Business; 

13.2.B. Franchisee shall not issue any securities; and 

13.2.C. Guarantor shall not violate the provisions of the Guaranty (as referenced in 
Section 25) regarding transfers of interest. 

( 

Further, no transfer of interest shall be effective unless and until the transferor has first offered to 
sell such interest to Franchisor pursuant to Section 13.4 hereof. 

133. Conditions to Transfer. Franchisor shall not unreasonably withhold the consent required 
by Section 13.2; however, Franchisor shall have the absolute right to require any or all of the following 
(among others) as conditions of its consent: 

13.3.A. Prior to the proposed transfer, Franchisee and the Proposed Franchisee (for 
purposes of this Agreement, the term "Proposed Franchisee" shall include all individuals and entities, 
which after the proposed transfer, will be franchisees under this Agreement or under any successor 
Agreement) shall demonstrate to Franchisor's satisfaction that subsequent to the transfer, the Proposed 
Franchisee, the Owners of Proposed Franchisee (if the Proposed Franchisee is a corporation, partnership 
or other business entity) and any guarantors of the Proposed Franchisee, will (i) meet Franchisor's 
educational, managerial, and business standards~ (ii) possess good moral character, business reputations, 
and credit ratings; (iii) have the aptitude and ability to conduct the Franchised Business (as may be 
evidenced by prior related business experience or otherwise); (iv) have the organizational, managerial 
and financial structure and resources to conduct the Franchised Business properly, taking into account 
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such factors as (among others) the number of Wendy's restaurants and market areas involved and their 
geographic proximity; (v) comply with franchisor's ownership requirements relative to the control of the 
Proposed Franchisee and the franchised Business; (vi) comply with Franchisor's restrictions relative to 
involvement in any business which competes with the Franchised Business; and (vii) have adequate 
financial resources and capital to operate the business, all in such manner, in accordance with such 
standards and upon satisfaction of such conditions as indicated from time to time by franchisor's 
Transaction Policy, the current copy of which Franchisee acknowledges having received and which is 
incorporated into this Agreement by reference ("Transaction Policy"), and other written policies adopted 
and announced by the Franchisor; 

13.3.B. Transfers to existing franchisees (or to owners of franchisees) in the System 
may be subject to conditions materially different from or in addition to conditions with respect to other 
transfers, which conditions may be set out from time-to-time in franchisor's Transaction Policy adopted 
and announced by Franchisor. Franchisor reserves the right to disapprove a transfer based upon (without 
limitation) any of the following: (i) the current geographic scope and proximity of the buyer's 
operations; (ii) the physical and operational condition, opportunities and obligations present in the 
buyer's existing Wendy's market(s) and Wendy's restaurants; (iii) the penetration level of Wendy's 
restaurants in buyer's existing market(s); and (iv) the period oftime since buyer ]ast acquired restaurants 
and the extent to which buyer has properly assimilated those restaurants into its organization and 
eliminated issues arising from or related to such previous acquisition. Franchisor reserves the right to 
disapprove any proposed transfer the result of which would be, in the sole opinion of Franchisor, a 
disproportionately large ownership of Wendy's restaurants by the Proposed Franchisee compared with 
the number of restaurants operated by all franchisees in the System; 

l3.3.C. All of Franchisee's accrued monetary obligations and all other outstanding 
obligations of Franchisee to Franchisor and its affiliates shall have been fully satisfied, including, 
without limitation, compliance with all covenants, undertakings, performance, and operating standards 
required by this Agreement, any amendment hereof or successor hereto, or any other agreement between 
Franchisee and Franchisor or its affiliates; 

13.3.0. If Franchisor requests, the Franchisee or Proposed Franchisee, at their own 
expense, shall modify the Restaurant to conform to the then-current standards and specifications of 
System restaurants, and shall complete the modifications prior to the transfer or within the time 
subsequent to the transfer specified by Franchisor; 

13.3.E. If Franchisee or Proposed Franchisee is a corporation. partnership, or other 
business entity, Franchisor may require that any individuals who are liable under this Agreement as 
Franchisees or Guarantors shall together own not less than fifty-one percent (51%) of any Franchisee or 
Proposed Franchisee and have fifty-one percent (51%) voting control of any Franchisee or Proposed 
Franchisee; 

13.3.F. Employees of the Franchised Business shall successfully complete any 
training programs then in effect for such employees under the System, on such terms and conditions as 
Franchisor may reasonably require; 

13.3.G. Franchisor shall receive a transfer fee of Five Thousand Dollars ($5,000), or 
such greater amount as may be necessary to reimburse Franchisor for its legal, accounting, and other 
expenses incurred in connection with the transfer; 

13.3.H. The Franchisee, the Proposed Franchisee, all Guarantors of the obligations 
of Franchisee, and all guarantors of the obligations of the Proposed franchisee under this Agreement or 
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any successor agreement shall have executed a general release under seal, in a form satisfactory to 
Franchisor, of any and all claims against Franchisor and its past and present officers, directors, 
shareholders, subsidiaries, affiliates, and employees, in their corporate and individual capacities, 
including, without limitation, claims arising under federal, state, and local laws, rules, and ordinances, 
arising prior to the effective date of Wendy's written consent; 

133.1. The Proposed Franchisee shall execute the standard form franchise 
agreement then being offered to new System franchisees, and such other ancillary agreements as 
Franchisor may require for the Franchised Business, whiclJ agreements shall supersede this Agreement in 
aU respects, and the terms of which agreements may differ from d1e tenns of this Agreement, in~luding, 
without limitation, a higher percentage royalty rate and advertising contribution; provided, however, that 
the Proposed Franchisee shall not be required to pay any initial franchise fee; 

133J. Notwithstanding the execution of the standard form franchise agreement by 
the Proposed Franchisee pursuant to Section 133.1, Franchisee, the Proposed Franchisee, any Guarantors 
of the obligations of the Franchisee, and any guarantors ofthe Proposed Franchisee shall be and remain 
liable following the effective date of the transfer for all obligations of Franchisee to Franchisor under this 
Agreement which arose in connection with the Franchised Business prior to the effective date of the 
transfer (including any obligation to indemnify the Franchisor), and shall execute any and all documents 
reasonably requested by Franchisor to further evidence such liability; and 

l3.3.K. Franchisor has the absolute right to require any Owners or other parties 
having an interest in Franchisee, the Proposed Franchisee, the Premises or the Franchised Business to 
execute Wendy's Guaranty agreement as referenced in Section 252. 

13.4. Wendy's Right of First RefusaL In the event Franchisee or any Owner desires to accept 
any bonafide offer from a third party to directly or indirectly purchase all or any part of the Franchisee's 
or an Owner's ownership interest in Franchisee as shown in Exhibit A, any interest in the Franchise 
Agreement, or any asset material to the operation of the Franchised Business, the seller shall notify 
Franchisor in writing of each such offer, and shall provide to Franchisor such information and 
documentation relating to the offer and the prospective purchaser as Franchisor may require, including, 
but not linlited to, all material information provided to the prospective purchaser by the seller. 
Franchisor shall have the right and option, exercisable within forty-five (45) days after receipt by 
Franchisor of all such written notification and all other information required by Franchisor, to send 
written notice to the seller that Franchisor intends to purchase the seller's interest on the same terms and 
conditions as those offered by the prospective purchaser. The information to be supplied by the seller 
.and required by Franchisor shall be accompanied by (i) a written representation and warranty from seller 
that seller has provided Franchjsor with all of the information required under this Section 13.4, and that 
such information is true, accurate, and complete; and (ii) if the seller is not an individual, an appropriate 
resolution of the seller's board of directors (or other applicable oWners, investors, or the like) approving 
the proposed sale, or other evidence satisfactory to Franchisor of seller's intent to consummate the 
transaction.· Further, if Franchisor elects to exercise its option hereunder, notwithstanding anything in the 
offer, Franchisor shall be entitled to conduct due diligence of the scope customary for transactions of the 
type proposed in the offer for ·a period of not less than sixty (60) days, commencing upon the date of 
Franchisor's notice to the seller of Franchisor's election to purchase pursuant to this section. Further, in 
the event Franchisor elects to exercise its option hereunder, the offer shall not contain any provision m 
condition, the effect of which would be to increase the cost to, or otherwise change the economic tenn~ 
imposed on Franchisor, as a result of the substitution of Franchisor for the prospective purchaser, or a 
result of compliance with the procedures set forth herein with respect to Franchisor's right of first 
refusal. In the event that Franchisor elects to exercise its option hereunder, closing on such purchase 
must occur within the later of: (i) sixty {60) days from the date of notice to the seller of the election to 
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purchase by Franchisor, (ii) such period as may have been provided in the offer or (iii) such period as 
may be necessary to conduct due diligence as provided herein. Any material change in the terms of any 
offer shall constitute a new offer subject to the same rights of first refusal by Franchisor as in the case of 
the initial offer, and notice of any such material change shall be provided in writing by the seller 
promptly to Franchisor. Failure of Franchisor to exercise the option afforded by this Section 13.4. shall 
not constitute a waiver of any other provision of this Agreement, including all of the requirements of this 
Section 13, with respect to a proposed transfer. Seller shall not execute any contract or accept any offer 
to purchase any interest, unless the provisions of this Section 13.4 have been satisfied. 

l3.4.A. In the event the consideration, tenus, and conditions offered by a third party 
are such that Franchisor may not reasonably be required to furnish the same consideration, terms, and 
conditions. then Franchisor may purchase the interest proposed to be sold for the reasonable equivalent in 
cash. If the parties cannot agree within a reasonable time on the cash consideration. an independent 
appraiser shall be designated by Franchisee from a list of three independent appraisers selected by 
Franchisor, and that appraiser's determination shall be binding. 

13.5. Security Interests. Franchisee shall neither grant nor permit the existence of any 
security interest in this Agreement, in the securities of any corp<)ration, partnership or other business 
entity which is a Franchisee (or which directly or indirectly controls a Franchisee), or in any of the 
tangible assets material to the operation of the Franchised Business, including, without limitation, the 
premises of the Franchised Business, except with the prior written consent of the Franchisor. Franchisor 
may require (among other conditions) the right and option to be substituted as obligor to the secured 
party and to cure any default of Franchisee, except that any acceleration of indebtedness due to 
Franchisee's default shall be void. Franchisor may also require compliance with any policy statements 
adopted and announced by Franchisor relative to such security interests. Franchisor reserves the right to 
review and approve the terms of any security agreement or other document granting a security interest in 
assets described in this Section 13.5, which approval shall be in writing. 

13.6. Offering Materials. All materials required by federal or state law for any direct or 
indirect offer or sale of securities of Franchisee shall be submitted to Franchisor for review and consent, 
prior to their being filed with any government agency; and anY materials to be used in any exempt 
offering shall be submitted to Franchisor for review and consent prior to their use. No such materials 
shall imply (by use of the Proprietary Marks or otherwise) that Franchisor is participating as an 
underwriter, issuer, or offeror of Franchisee's or Franchisor's securities. Any review by the Franchisor 
of the offering materials or the information included therein will be conducted solely for the benefit of 
the Franchisor to determine conformance with the Franchisor's internal policies, and not to benefit or 
protect any other person. No investor should in~erpret such review by the Franchisor as an approval, 
endorsement, acceptance, or adoption of any representation, warranty, covenant, or projection contained 
in the materials reviewed; and the offering documents shall include legends and statements as Franchisor 
may specify, including but not limited to legends and statements which disclaim Franchisor's liability 
for, or involvement in, the transaction described in the offering documents. Franchisee and the other 
participants in the offering must agree in writing to fully indemnify Franchisor in connection with the 
offering in the form prescribed by Franchisor. For each proposed offering, Franchisee shall pay 
Franchisor a non-refundable fee ofTen Thousand Dollars ($10,000), or such greater amount as may be 
necessary to reimburse Franchisor for its reasonable costs and expenses associated with reviewing the 
proposed offering, including, without limitation, legal and accounting fees. Franchisee shall give 
Franchisor written notice at least sixty (60) days prior to the date of commencement of any offering 
covered by this Section 13.6. Any such offering shall be subject to Franchisor's right of first refusal, as 
set forth in Section .13.4 hereof and shall comply with the Franchisor's Transaction Policy and other 
written policies adopted and announced by Franchisor from time to time. 
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13.7. Contracts Related to the Franchised Business. Any lease, management agreement, or 
other agreement to which Franchisee will be a party which would have the effect of transferring any 
material asset or control of all or any part of the operations of the Franchised Business to any third party 
must first be approved by Franchisor in writing, which approval may be denied if such agreement is on 
terms materially different from those which would result from an arms-length negotiation or where fees 
payable are determined by Franchisor to be excessive. Any such agreement and any party who, as a 
result of such agreement, either directly or indirectly is involved in the ownership of the assets or in the 
operations of the Franchised Business, must meet such standards and conditions as may have been 
established by Franchisor at the time Franchisor~s consent is requested. 

13.8. Bankruptcy. If Franchisee or any Owner files for protection under the U.S. Bankruptcy 
Code, as amended, and if, for any reason, this Agreement is not terminated pursuant to Section 14 and is 
to be assumed by, or assigned to, any person or entity who has made a bona fuie offer to accept an 
assignment of this Agreement as contemplated by the United States Bankruptcy Code, then notice to 
Franchisor of such proposed assignment or assumption shall be required. Such notice shall be given to 

Franchisor within twenty (20) days after receipt by Franchisee of such proposed assignee's offer to 
accept assignment of the Franchisee's rights and obligations under this Agreement, and, in any event, at 
least ten (I 0) days prior to the date application is made to a court of c:;ompetent jurisdiction for authority 
and approval to enter into such assignment and assumption. Such notice shall include the following: (i) 
the name and address of the proposed assignee, (ii) all of the terms and conditions of the proposed 
assignment and assumption, and (iii) the adequate assurance to be provided to Franchisor to assure the 
proposed assignee's future performance under this Agreement, including, without limitation the 
assurance referred to in Section 365 of the Bankruptcy Code and the satisfaction of the preconditions to 
transfer set forth in Section 13.3. of this Agreement. Franchisor shall thereupon have the prior right and 
option, to be exercised by notice given at any time prior to the effective date of such proposed 
assignment and assumption, to accept an assignment of this Agreement to Franchisor itself, upon the 
same terms and conditions and for the same consideration, if any, as in the bona fuie offer made by the 
proposed assignee, less any brokerage commissions or other expenses which may be saved by 
Franchisee, as a result ofthe exercise by Franchisor of the rights and options granted herein. Nothing in 
this paragraph shall cause Franchisor to be liable for the payment of any brokerage commissions or other 
expenses as a result of the exercise of Franchisor's rights and options hereunder, without Franchisor's 
separate written consent. 

13.8.A. For purposes of any assumption or assignment of this Agreement pursuant to 
Bankruptcy Code Section 365, "adequate assurance of future performance" shall mean that specific 
evidence shall be given to Franchisor that any proposed assignee of this Agreement can and will comply 

·with all operational and other performance requirements, and with all conditions, obligations, duties, 
covenants, and requirements of a franchisee under (i) this Agreement, (ii) the standard form renewal 
franchise agreement then being offered to System franchisees, (iii) such other ancillary agreements as 
Franchisor may require, and (iv) any of Franchisor's policies describing franchisees' duties, obligations, 
conditions, covenants, or performance requirements. Additionally, adequate assurance of future 
performance shall mean that any proposed assignee shall meet Franchisor's then current standards for 
transfers pursuant to Section 133 hereof. 

13.9. Death or Incapacity. Upon the <teath or mental incapacity of any Franchisee or Owner, 
Franchisor agrees not to unreasonably withhold its consent to a transfer of the interest held by such 
person. The personal representative of such Franchisee or Owner shall have a reasonable time to dispose 
of such person's interest in the Franchised Business or in Franchisee subject to and in accordance with 
the provisions and conditions of this Section 13 of the Agreement, specifically including the prior written 
consent of the Franchisor. During this time period, Franchisee (or Franchisee's personal representative) 
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shall at aJI times remain in compliance with Section 6.2 (regarding an approved Operator) and with all 
other terms and conditions of this Agreement. 

13.10. Materiality. Franchisee acknowledges and agrees that each condition referenced in this 
Section 13 is necessary to assure compliance with the obligations hereunder by Franchisee or the 
Proposed Franchisee. 

13. J I. Nonwaiver. Franchisor's consent to a transfer of interest shall not constitute a waiver of 
any claims Franchisor may have against any Franchisee or Owner, nor shall it be deemed a waiver. of 
Franchisor's right to require exact compliance with any of the terms of this Agreement by the Proposed 
Franchisee. 

14. DEFAULT AND TERMINATION 

14.1. Franchisee shall be deemed to be in default under this Agreement, and all rights of 
Franchisee shall automatically terminate, without notice to Franchisee, upon the occurrence of any of the 
following events: 

14.l.A. Franchisee or any Guarantor shall make a general assignment for the benefit 
of creditors; 

14.1.8. Franchisee or any Guarantor shall (i) cause, permit or acquiesce in, an order 
for relief under the U. S. Bankruptcy"Code entered with respect to Franchisee or any Guarantor, or (ii) 
commence a voluntary case or proceeding under, the Bankruptcy Code (Title 11, United States Code) or 
any other applicable bankruptcy, insolvency, reorganization, receivership, arrangement or readjustment 
of debt or other similar law now or hereafter in effect, or (iii) consent to the entry of an order for relief in 
an involuntary proceeding or to the conversion of an involuntary proceeding to a voluntary proceeding 
under any such law, or (iv) consent to the appointment of, or the taking of possession by a receiver, 
trustee, or other custodian (as defined in the Bankruptcy Code) for all or a substantial part of its property 
or the property of the Franchised Business, or (v) adopt any resolution or otherwise authorize action to 
approve any of the foregoing through its Board of Directors or otherwise; 

14.LC. An involuntary petition shall be commenced against Franchisee or any 
Guarantor under the Bankruptcy Code or any other applicable bankruptcy, insolvency, reorganization, 
receivership, arrangement or readjustment of debt or other similar law now or hereafter in effect, which 
proceeding is not dismissed or vacated within sixty (60) days thereafter; or a decree or order of a court 
having jurisdiction in the premises for appointment of a receiver, liquidator, sequestrator, trustee, 
custodian or other officer having similar powers over Franchisee, or Guarantor shall have been entered; 
or an interim receiver, trustee or other custodian of such Franchisee or any Guarantor or of all or a 
substantial part of the property of Franchisee or any Guarantor shall have been appointed; 

14.l.D. If Franchisee or any Guarantor is dissolved; 

14.l.E. If execution is levied against any material asset of Franchisee's business or 
property, or the business or property of any Guarantor; or 

14.l.F. . If any real or personal property which comprises all or a material part of the 
Franchised Business or the Restaurant shall be sold after levy thereupon by any sheriff, marshal, 
constable or other person so authorized under local, state or federal law. 
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14.2. Upon the occurrence of any of the following events, Franchisee shall be deemed to be in 
default and Franchisor may, at its option, terminate all rights of Franchisee hereunder, without affording 
Franchisee any opportunity to cure the default, effective immediately after five (5) days from the mailing 
of notice by Franchisor (except as otherwise specified below) or upon receipt of notice by Franchisee, 
whichever is earlier: 

l4.2.A. If Franchisee at any time ceases to operate or otherwise abandons the 
Franchised Business, or loses the right to possession of the Restaurant premises, or otherwise forfeits the 
right to do or transact business in the jurisdiction where the Restaurant is located; provided,.. however, 
that if, through no fault of Franchisee, the premises are damaged or destroyed by an event such that 
repairs or reconstruction cannot be completed within ninety (90) days thereafter, then Franchisee shall 
have thirty (30) days after such event in which to apply for Franchisor's approval to relocate or 
reconstruct the Restaurant, which approval shall not be unreasonably withheld; 

14.2.B. If Franchisee, Guarantor, Owner or Operator is convicted of a felony, a 
crime involving moral turpitude, or any other crime or offense that Franchisor believes is reasonably 
likely to have an adverse effect on the System, the Proprietary Marks, the goodwill associated therewith 
or Franchisor's interest therein; 

14.2.C. If an immediate threat or danger to public health or safety results from the 
construction, maintenance, or operation of the Restaurant, in which event the termination shall become 
effective immediately upon sending of notice by Franchisor; 

I 4.2.0. If Franchisee or any Owner purports to transfer, pledge or encumber any 
rights or obligations under this Agreement, any direct or indirect interest in Franchisee, or any material 
asset of the Franchised Business without Franchisor's prior written consent, contrary to the terms of 
Section 13 of this Agreement; 

14.2.E. If Franchisee fails to comply with the covenants in Section 16.2. hereof or 
fails to obtain execution of the covenants required under Section 16.5 hereof; 

14.2.F. If, contrary to the terms of Sections 8 or 9 hereof, Franchisee discloses or 
divulges the contents of the Manual or other confidential information provided to Franchisee by 
Franchisor; 

l4.2.G. If Franchisee knowingly maintains false books or records, or submits any 
false reports (including, but not limited to, information provided as part of Franchisee's application) to 
Franchisor; 

I 4.2.H. If Franchisee repeatedly is in default under Section 14.3 hereof for failure to 
substantially comply with any of the requirements imposed by this Agreement, whether or not cured after 
notice, or if Franchisee commits the same default again within a six-month period of the previous default, 
whether or not cured after notice; or 

14.2.1. If Franchisee or any Guarantor shall become insolvent or if suit to foreclose 
any lien or mortgage against any material asset comprising part of the Franchised Business or the 
Restaurant premises or equipment is instituted and not dismissed within thirty (30) days. 

14.3. Except with respect to events of default described at Sections 14.1 and 14.2 of this 
Agreement, or any subsections thereof. the consequences of which are also described at Sections 14.1 
and 14.2, upon any default by Franchisee which is described at this Section 14.3, Franchisor may, at its 
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option, terminate all rights of Franchisee hereunder, by giving written notice of default to Franchisee 
stating the nature of such default at least thirty (30) days prior to the effective date of tennination; 
provided, however, that Franchisee may avoid termination of Franchisee's rights hereunder by 
immediately initiating a remedy to cure such default and curing it to Franchisor's satisfaction within the 
thirty-day period (or within such shorter time period as Franchisor may reasonably specifY}, and by 
promptly providing proof thereof to Franchisor. If any such default is not cured within the specified 
time, or such longer period as applicable law may require, at the option of Franchisor, Franchisee's rights 
undec this Agreement shall terminate without further notice to Franchisee, effective immediately upon 
the expiration of the thirty .(30) day period or such longer period as applicable law may require. Except 
as provided in Sections 14.1 and 14.2 hereof, defaults which result in termination of Franchisee's rights 
undec this Agreement only after the expiration of the cure periods as set forth in this Section 14.3 
include, but are not limited to, the following: 

143.A. If Franchisee fails to comply with any of the requirements imposed by or 
pursuant to this Agreement (such as the Manual or various policy statements of Franchisor) or any other 
agreement with Franchisor or its affiliates related to the Franchised Business or fails to carry out the 
terms of this Agreement in good faith, or if any Guarantor fails to comply with any of the requirements 
imposed by or pursuant to the Guaranty as defined in Section 25.2; 

14.3 .B. If Franchisee fails, refuses, or neglects to promptly pay any monies owing to 
Franchisor or its affiliates when due, or to submit the financial or other information required by 
Franchisor under this Agreement; 

l4.3.C. Except as provided in Section 14.2.C hereof, if Franchisee fails to maintain 
or observe any of the standards or procedures prescribed by Franchisor (i) in this Agreement or any other 
agreement with Franchisor or its other affiliates related to the Franchised Business, (ii) in the Manual, 
(iii) pursuant to Franchisor's Transaction Policy or any of Franchisor's other policies, whether or not 
written, which describe Franchisee's duties, obligations, conditions, covenants, or performance 
requirements, or (iv) in ·other written documentation, including, without limitation, the requirements and 
specifications concerning the (a) quality, services, and cleanliness of the Restaurant; (b) the products and 
services sold or provided at the Restaurant, or the operation of the Restaurant; and (c) any other 
operational and other performance requirements; 

14.3.0. Except as provided in Section 14.2.0 hereof. if Franchisee fails, refuses, or 
neglects to obtain Franchisor's prior written approval or consent as required by this Agreement; 

14.3.E. If Franchisee misuses or makes any unauthorized use of the Proprietary 
Marks or otherwise materially impairs the goodwill associated therewith or Franchisor's rights therein; 

14.3.F. If Franchisee fails to construct and open the Restaurant within the time 
limits, and according to the requirements, as provided in Section 5 of this Agreement; 

14.J.G. If Franchisee or the Operator, fails to complete, to Franchisor's satisfaction, 
the initial or any subsequent training program, as provided in Section 6.~. of this Agreement; 

l4.3.H. If Franchisee engages in any business or markets any service or produu 
under a name or mark which, in Franchisor's opinion, is confusingly similar to the Proprietary Marks; 

14.3.1. If Franchisee fails to implement or adhere to new or changed System 
requirements, fails to implement and offer new products and services as may be specified by Franchisor, 
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or fails to undertake such actions as are necessary to implement such new or changed System 
requirements; 

14.3.1. If an approved transfer of an interest in Franchisee IS not effected by 
Franchisee within a reasonable time, as required by Section 13 hereof; or 

14.3.K. If a final material judgment against Franchisee or any Guarantor remains 
unsatisfied or of record for thirty (30) days or longer (unless a supersedeas bond is filed). 

15. OBLIGATIONS UPON TERMINATION OR EXPIRATION 

Upon expiration of this Agreement or upon termination of Franchisee's rights hereunder, all 
rights granted hereunder to Franchisee shall forthwith terminate, and; 

15.1. Franchisee shall immediately cease to operate the Franchised Business, and shall not 
thereafter; directly or indirectly, represent to the public or hold itself out as a present or former franchisee 
of Franchisor. 

15.2. Franchisee shall immediately and permanently cease to use, in any manner whatsoever, 
any confidential methods, procedures and techniques associated with the System, the Proprietary Marks, 
"WENDY'S" and "WENDY'S OLD FASHIONED HAMBURGERS," and all other Proprietary Marks 
and distinctive forms, slogans, signs, symbols, and devices associated with the System. In particular, 
Franchisee shall cease to use, without limitation, all signs, advertising materials, displays, stationery, 
forms, and any other articles which display the Proprietary Marks. 

153. Franchisee shall take such action as may be necessary to cancel any of its assumed 
names or equivaJent registrations which contain the Proprietary Marks "WENDY'S" and "WENDY'S 
OLD FASHIONED HAMBURGERS" or any other service mark or trademark of Franchisor, and 
Franchisee shall furnish Franchisor wiili evidence satisfactory to Franchisor of compliance with iliis 
obligation within five (5) days after expiration of this Agreement, or termination of Franchisee's rights 
hereunder. 

15.4. Franchisee shall, at Franchisor's option, assign to Franchisor any interest which 
Franchisee has in any lease or sublease for the Restaurant or the Restaurant premises ("Premises") at fair 
market vaJue (if the lease or sublease has a positive market value as further described in Section l5.4.B). 
In the event Franchisee owns the fee interest in tile Restaurant or Premises, Franchisor shall also have tile 
option to purchase Franchisee's fee interest in such Restaurant and/or Premises at fair market value. 
Franchisee shall immediately upon termination provide Franchisor with such information as may be 
necessary to enable Franchisor to evaluate such option. The terms of such option(s) shall be as follows: 

15.4.A. Franchisor shall provide Franchisee notice of its preliminary interest in 
exercising any of such options within thirty (30) days after expiration of this Agreement or termination ot 
Franchisee's rights hereunder. Within sixty (60) days after the date of such notice, Franchisor and 
Franchisee shaU each select one (I) appraiser and notify tile oilier party of its designee. Each appmiser 
selected by the parties shall be instructed to meet with tile oilier wiiliin thirty (30) days after selectiofl k: 
tile purpose of selecting a third appraiser to serve with them. If tile two (2) appraisers cannot agr'"c 
the selection of the third appraiser within forty-five ( 45) days after tile selection of tile last of them, then 
the president or chairman of the board of realtors of the county in which the Restaurant is located shall be 
requested to select the third appraiser. Each appraiser selected as described above must have rece1ved 
the M.A.L designation and must be actively engaged in appraisal work in tile county in which the 
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Restaurant is located. The three (3) M.AJ. appraisers shall detennine the .. fair market value" of the 
lease, sublease. Restaurant or Premises and notifY both the Franchisor and the Franchisee of the "fair 
market value" determined by them. If the three (3) appraisers cannot collectively agree on the "fair 
market value" of the Restaurant or Premises, then the average of the two (2) closest of the three (3) 
values established by the three (3) appraisers shall be deemed the "fair market value"; 

15.4.8. For the purposes of this section, "fair market value" shall have the meaning 
customarily used by M.A.I. appraisers. In the case of a lease or sublease. however, the "fair market 
value" shall be equal to the amount by which the value of the lease or sublease (due to favorable rent 
structure or the location of the Premises) exceeds the value of other average, comparable leases or 
subleases for comparable premises in the immediate vicinity of the Restaurant; 

15.4.C. If after the determination of "fair market value" as provided herein 
Franchisor wishes to actually exercise any of its options herein provided, Franchisor shall provi<;le 
Franchisee notice of its intent to exercise such option(s) within thirty (30) days after the determination of 
"fair market value," and each party shall bear one half(~) of the cost of the appraisals. If Franchisor 
elects to exercise any option herein provided, it shall have the right to set off all amounts due from 
Franchisee, and one-half(~) of the cost of the appraisals, against any payment therefor. If Franchisor 
elects not to exercise its option as herein provided, Franchisor shall bear the cost of all of the appraisals; 
and 

15.4.0. The closing of any assignment or purchase pursuant to this Section 15.4 shall 
take place no later than sixty (60) days after the determination of the "fair market value" as provided 
above. The interest assigned to or purchased by Franchisor must be free and clear of all liens, conditions 
and restrictions, and must be conveyed by documents reasonably satisfactory to Franchisor. 

15.5. In the event Franchisor does not elect to exercise its option to acquire the lease or 
sublease for the Restaurant and the Premises, or purchase the Premises, as provided for in Section 15.4, 
Franchisee shall make such modifications or alterations to the Premises operated hereunder (including, 
without limitation, the changing of the telephone number) immediately upon expiration of this 
Agreement or termination of Franchisee's rights hereunder as may be necessary to distinguish the 
appearance of said Premises from that of other restaurants under the System, and shall make such 
specific additional changes thereto as Franchisor may reasonably request for that purpose. In the event 
Franchisee fails or refuses to comply with the requirements of this Section 15, Franchisor shall have the 
right to enter upon the Premises where Franchisee's Franchised Business was conducted, without being 
guilty of trespass or any other tort, for the purpose of making or causing to be made such changes as may 
be required, at the expense of Franchisee, which expense Franchisee agrees to pay upon demand. 

15.6. Franchisee agrees, in the event it continues to operate or subsequently begins to operate 
any other business, not to use any reproduction, counterfeit, copy, or colorable imitation of the 
Proprietary Marks, either in connection with such other business or the promotion thereof, which is likely 
to cause confusion, mistake, or deception, or which is likely to dilute Franchisor's rights in and to the 
Proprietary Marks, and further agrees not to utilize any designation, description or representation which 
falsely suggests or represents an association or connection with Franchisor. 

15.7. Franchisee shall promptly pay all sums owing to Franchisor and its affiliates. ln the 
event of tennination of Franchisee's rights hereunder for any default of Franchisee, such sums shall 
include all damages, costs, and expenses, including reasonable attorneys' fees, incurred by Franchisor as 
a result of the default, which obligations shall give rise to and remain, until paid in full, a lien in favor of 
Franchisor against any and all of the personal property, furnishings, equipment, signs, fixtures, and 
inventory owned by Franchisee and on the premises operated hereunder at the time of default 
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15.8. Franchisee shall pay Franchisor all damages, costs, and expenses, including reasonable 
attorneys' fees, incurred by Franchisor subsequent to the expiration of this Agreement or termination of 
Franchisee's rights hereunder in obtaining injunctive or other relief for the enforcement of any provisions 
ofthis Section 15. 

15.9. Franchisee shall immediately deliver to Franchisor the Manual, and all other manuals, 
records, and instructions containing confidential information, all of which are acknowledged to be the 
propeey of the Franchisor. 

15.10. Franchisor shall have the option, to be exercised within thirty (30) days after termination 
of Franchisee's rights hereunder, to purchase from Franchisee any or all of the furnishings, equipment, 
signs, fixtures, supplies, or inventory of Franchisee related to the operation of the Franchised Business, at 
Franchisee's cost or fair market value, whichever is less. If the parties cannot agree on a fair market 
value within a reasonable time, an independent appraiser shall be designated by Franchisor, and his 
determination shall be binding. If Franchisor elects to exercise any option to purchase herein provided, it 
shall have the right to set off all amounts due from Franchisee, and one-half ( lfl) of the cost of the 
appraisal, if any, against any payment therefor. 

15.11. Franchisee shall comply with the covenants contained m Section 16.3. of this 
Agreement. 

16. COVENANTS 

16.1. Franchisee covenants that during the term of this Agreement except as otherwise 
approved in writing by Franchisor, Franchisee (or the approved Operator) shall devote full time and best 
efforts to the management and operation of the Franchised Business. 

16.2. Franchisee specifically acknowledges that, pursuant to this Agreement, Franchisee will 
receive valuable specialized training and confidential information, including, without limitation, 
information regarding the operational, sales, promotional, and marketing methods and techniques of 
Franchisor and the System. Franchisee covenants that, except as otherwise approved in writing by 
Franchisor, neither the Franchisee, nor any party controlling, controlled by or under common control 
with Franchisee, nor the Operator, nor any Owner, nor any Guarantor having a direct or indirect interest 
in or business associ~on with the Franchisee or the Franchised Business shall, during the term of this 
Agreement, either directly or indirectly, for themselves, or in conjunction with any person, persons, 
partnership, or corporation: 

16.2.A. Divert or attempt to divert any business or customer of the Franchised 
Business or of any restaurant under the System to any competitor, by direct or indirect inducement or 
otherwise, or do or perform, directly or indirectly, any other act injurious or prejudicial to the goodwill 
associated with Franchisor's Proprietary Marks and the System; 

16.2.B. Own, maintain, advise, help, invest in, make loans to, operate, engage in, be 
employed by, have any interest in, participate in any capacity in, or be connected in any manner (by 
franchising or otherwise) with, any business which is, or is intended to be, either of the following: 

16.2.B.L Any quick-service restaurant located within the Designated 
Market Area of the Restaurant, as defined by the Nielsen Ratings Service, or in the event that the Nielsen 
Ratings Service is no longer in the business of rating viewership of television advertising or otherwise 
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materially alters its determination of Designated Market Area, then such comparable market area as 
defined by a replacement ratings service selected by Franchisor ("DMA"); or 

16.2.B.2. Any quick-service restaurant selling chicken sandwiches or 
hamburgers or products similar to Franchisor which is located within a three-mile radius of the 
Restaurant, or within a three-mile radius of any restaurant operating under the System. 

163. Franchisee covenants that, except as otherwise approved in writing by Franchisor, 
neither the Franchisee, nor any party controlling. contrqlled by or under common control with the 
Franchisee, nor the Operator, nor any Owner, nor any Guarantor having a direct or indirect interest in or 
business association with the Franchisee or the Franchised Business shall, for a continuous uninterrupted 
period commencing upon the expiration or termination of this Agreement, regardless of the cause for 
termination, and continuing for two (2) years thereafter, either directly or indirectly, for themselves or in 
conjunction with any persons, partnership, or corporation, own, maintain, advise, help, invest in, make 
loans to, operate, engage in, be employed by, have any interest in, participate in any capacity in, or be 
connected in any manner (by franchising or otherwise) with, any business which is a quick service 
restaurant which offers chicken sandwiches, hamburgers or food similar to that offered for sale from the 
Restaurant, and is, or is intended to be, located within the DMA in which the Restaurant is located. 

16.4. Sections 16.2.B. and 16.3. hereof shall not apply to ownership by Franchisee of less than 
two percent (2%) beneficial interest in the outstanding equity securities of any publicly-held corporation. 
The term "publicly-held corporation" as used in this Agreement means a corporation with securities 
registered under the Securities Exchange Act of 1934. 

16.5. Franchisee agrees to take all reasonable steps and to use its best efforts to ensure that no 
person directly or indirectly involved in the operation, management or ownership of the Franchised 
Business or the Restaurant shall violate this Section 16. In addition, Franchisor may direct that 
Franchisee require and obtain execution of covenants similar to those set forth in this Section 16 
(including covenants applicable upon the termination of a person's relationship with Franchisee) from 
any or' all persons directly or indirectly involved in the operation, management or ownership of the 
Frai'Ichised Business or the Restaurant, and from any person described or identified in the second 
sentence of Section 16.2 of this Agreement. Every covenant required by this Section 16.5. shall be in a 
form satisfactory to Franchisor, including, without limitation, specific identification of Franchisor as a 
third~party beneficiary of such covenants with the independent right to enforce them. Failure by 
Franchisee to obtain execution of a covenant required by this Section 16.5. shall constitute a default 
under Section l4.2.E. hereof. 

16.6. The parties agree that each of the foregoing covenants shall be construed as independent 
of any other covenant or provision of this Agreement. If all or any portion of a covenant in this Section 
16 is held unreasonable or unenforceable by a court or agency having valid jurisdiction in an unappealed 
final decision to which Franchisor is a party, Franchisee expressly agrees to be bound by any lesser 
covenant subsumed within the terms of such covenant that imposes the maximum duty permitted by law, 
as if the resulting covenant were separately stated in and made a part of this Section 16. 

16.7. Franchisee understands and acknowledges that Franchisor shall have the right, in its sole 
discretion, to reduce the scope of any covenant set forth in Sections 16.2. and 16.3. in this Agreement, or 
any portion thereof, without Franchisee's consent, effective immediately upon receipt by Franchisee of 
written notice thereof; and Franchisee agrees that it shall comply forthwith with any covenant as so 
modified, which shall be fully enforceable notwithstanding the provisions of Section 23 hereof. 

-31 

Case 2:16-cv-00506-NBF-MPK   Document 32-1   Filed 07/22/16   Page 52 of 82



Franklin County Ohio Clerk of Courts of the Common Pleas- 2014 Dec 22 1:51 PM-14CV013382 

OC227 - J9 

16.8. Franchisee expressly agrees that the existence of any claims it may have against 
Franchisor, whether or not arising from this Agreement, shall not constitute a defense to the enforcement 
by Franchisor of the covenants in this Section 16. Franchisee agrees to pay all costs and expenses 
(including reasonable attorneys' fees) incurred by Franchisor in connection with the enforcement of this 
Section 16. 

16.9. Franchisee acknowledges that Franchisee's violation of the terms of this Section 16 
would result in irreparable injury to Franchisor for which no adequate remedy at law may be available, 
and Franchisee accordingly consents to the issuance of an injunction prohibiting any conduct by 
Fnmchisee in viola'tion ofthe tenns of this Section 16. 

17. CORPORATE AND PARTNERSHIP FRANCHISEES 

17.1. A Franchisee or Owner which is a corporation shall comply with the following 
requirements throughout the term of the Agreement unless otherwise approved in writing by Franchisor: 

J7.1.A Franchisee's charter shaU at all times provide that its activities are confined 
exclusively to operating Wendy's OldFashioned Hamburgers restaurants; 

I 7.l.B. Franchisee shall promptly furnish to Franchisor copies of Franchisee's 
Articles of Incorporation, Bylaws, any other documents Franchisor may reasonably request, and any and 
all amendments thereto, including the resolution of the Board of Directors authorizing entry into this 
Agreement; 

17. LC. Exhibit A shall at aiJ times contain the names and show the direct or indirect 
interest of each Owner in the Franchisee throughout the term of this Agreement. Each Owner at the time 
of execution of this Agreement shall bave executed an agreement to be bound by the provisions of 
Section 9, Section 13 and Section I 6 and each new Owner shall execute such an agreement; 

I 7. I .D. Franchisee shall maintain stop-transfer instructions against the transfer on its 
records of any equity securities; and shall issue no securities upon the face of which the following printed 
legend does not legibly and conspicuously appear: 

The transfer of ownership of shares represented by this Certificate is subject to the terms 
and conditions of a Franchise Agreement with Wendy's International, Inc. Reference is 
made to the provisions of the said Franchise Agreement and to the Articles and Bylaws 
of this Corporation. 

17.I.E. The requirements of Section 17.1.0 shall not apply to a publicly-held 
corporation. If Franchisee is a corporation with securities registered under the Securities and Exchange 
Commission Act of 1934, Franchisee shall furnish to Franchisor copies of all communications sent to the 
Owners of Franchisee. 

17.2. A Franchisee or Owner which is a partnership or other business entity shalf comply w1th 
the following requirements throughout tile term of this Agreement unless otherwise approved in ""''" 
by Franchisor: 

17.2.A. Franchisee's partnership agreement or other governing agreement shall at all 
times provide that its activities are confined exclusively to operating Wendy's Old Fasln<mcd 
Hamburgers restaurants; 
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l7.2.B. Franchisee shall promptly furnish to Franchisor its partnership agreement or 
other governing agreement and any other documents which Franchisor may reasonably request and any 
and all amendments thereto; 

17.2.C. Exhibit A shall at all times contain the names and show the direct or indirect 
interest of each Owner throughout the term of this Agreement. Each Owner at the time of execution of 
this-Agreement shalJ have executed an agreement to be bound by the provisions of Section 9, Section lJ 
and Section 16 and. each new Owner shall also execute such an agreement; 

17 .2.0. The partnership agreement or other governing agreement shall contain a 
restriction on the transfer of any ownership interest without the prior written consent of Franchisor and 
waiver of its right of first refusal; and 

17 .2.E. The requirements of Section 17 .2.0 shall not apply to a partnership 
registered under the Securities and Exchange Commission Act of 1934 and otherwise approved by 
Franchisor. If Franchisee is a limited partnership with securities registered under the Securities 
Exchange Act of 1934, Franchisee shall furnish to Franchisor copies of all communications sent to the 
limited partners of Franchisee. 

18. TAXES, PERMITS, AND lNDEBTEDNESS 

18.1. Franchisee shall promptly pay when due all taxes levied or assessed, including, without 
limitation, unemployment and sales taxes, and all accounts and other indebtedness of every kind incurred 
by Franchisee in conducting the Franchised Business. Franchisee shall pay Franchisor an amount equal 
to any sales tax, gross receipts tax, or similar tax (other than income tax) imposed on Franchisor with 
respect to any payments to Franchisor or WNAP required under this Agreement, unless the tax is credited 
against income tax otherwise payable by Franchisor or WNAP. 

18.2. In the event of any bona fide dispute as to Franchisee's liability for taxes assessed or 
other indebtedness, Franchisee may contest the validity or the amount of the tax or indebtedness in 
accordance with procedures of the taxing authority or applicable law; however, in no event shall 
Franchisee penn it a tax sale or seizure by levy of execution or similar writ or warrant, or attachment by a 
creditor, to occur against the premises of the Franchised Business, or any improvements thereon. 

18.3. Franchisee shall comply with all federal, state, and local laws, rules, and regulations, and 
shall timely obtain any and all permits, certificates, or licenses necessary for the full and proper conduct 
·of the Franchised Business, including, without limitation, licenses to do business, health certificates, 
fictitious name registrations, sales tax permits, and fire clearances. 

18.4. Franchisee shall notify Franchisor in writing within five (5) days of the commencement 
of any action, suit, or proceeding, and of the issuance of any citation, order, writ, injunction, award, or 
decree of any court, agency, or other governmental instrumentality, which may adversely affect the 
operation or financial condition of the Franchised Business. 

19. INDEPENDENT CON1RACTOR AND INDEMNIFICATION 

19.1. It is understood and agreed by the parties hereto that this Agreement does not create a 
fiduciary relationship between them, that Franchisee shall be an independent contractor, and that nothing 
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in this Agreement is intended to constitute either party an agent, legal representative, subsidiary, joint 
venturer, partner, employee, or servant of the other for any purpose whatsoever. As an independent 
contntctor, Franchisee shall be responsible for the hiring of employees and the working conditions of 
employees in the Restaurant, the payment of all business expenses and taxes and all purchasing decisions 
(subject to Franchisor's quality control standards and approval as set forth in this Agreement and the 
Manual). 

192. During the term of this Agreement and any extensions hereof, Franchisee shall bold itself 
out to the public as an independent_ contractor operating the business pursuant to a franchise from 
Franchisor. Franchisee agrees to take such action as may be necessary to. do so, including, without 
limitation, exhibiting a notice of that fact in a conspicuous place in the Restaurant, the content of which 
Franchisor reserves the right to specifY. 

193. It is understood and agreed that nothing in this Agreement authorizes Franchisee to make 
any contract, agreement, warranty, or representation on Franchisor's behalf, or to incur any debt or other 
obligation in Franchisor's name; and that Franchisor shall in no event assume liability for, or be deemed 
liable as a result of, any such action; nor shall Franchisor be liable by reason of any act or omission of 
Franchisee in its conduct of the Franchised Business or for any claim or judgment arising therefrom 
against Franchisee or Franchisor. 

19.4. Franchisee shall indemnifY and hold Franchisor, and Franchisor's officers, directors, and 
employees harmless against any and all claims arising directly or indirectly from, as a result of, or in 
connection with Franchisee's operation of the Franchised Business, as well as the costs, including 
attorneys' fees, of defending against them. 

20. NON-BINDING MEDIATION 

20.1. All controversies, disputes and claims between Franchisor, its affiliates, subsidiaries, and 
their shareholders, officers, directors and agents (collectively the "Franchisor Entities"), or any of them, 
on the one hand, and Franchisee, its affiliates, subsidiaries, Guarantors, Owners, partners, officers, 
directors and agents, or any of them, on the other hand, arising out of or related to this Agreement, the 
Restaurant or the Franchised Business shall be subject to non-binding mediation pursuant to the terms of 
this Section 20. Except as specified in Section 20.5, no litigation may be commenced between such 
parties prior to the mediation termination date, as defined in Section 20.4, on any claim which is subject 

. to non-binding mediation hereunder, whether or not the mediation has been commenced. The 
commencement or pendency of litigation shall not stay non-binding mediation required hereunder, and 
non-binding mediation required hereunder shall not stay any litigation commenced in conformity with 
Section 20.5. Mediation under this Section 20 is not intended to alter or suspend the rights or obligations 
of the parties under this Agreement or to determine the validity or effect of any provision of this 
Agreement, but is intended to provide the parties with an opportunity to amicably and expeditiously 
resolve disputes in a cost-effective manner on mutually acceptable terms and conditions. 

20.2. The non-binding mediation provided for hereunder shall be commenced by the party 
demanding mediation (the "complainant") by giving written notice of the demand for mediation (the 
"demand") to the party with whom mediation is sought (the "respondent"). The demand shall specify 
with reasonable particularity the matter or matters on which non-binding mediation is being sought. A 
copy of the demand shall be given by the complainant simultaneously to Franchisor if Franchisor is not a 
complainant or a respondent. 
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20.3. Non-binding mediation hereunder shall be conducted by a mediator or mediation 
program designated by Franchisor in writing (the .. designation"), or by such mediator as complainant and 
respondent may otherwise agree to. Franchisor shall send the designation to complainant and respondent 
within a reasonable time after its receipt of the demand. 

20.4. Non-binding mediation hereunder shall be concluded within sixty days of the giving of 
the demand or such longer period as may be mutually agreed to in writing by the parties to the mediation 
(the "mediation termination date''). All aspects of the mediation process shall be treated as confidential, 
shall .not be disclosed to others, and shall not be offered or admissible in any other proceeding or legal 
action whatever. Complainant and respondent shall each bear its own costs of mediation, and each shall 
bear one-half the cost of the mediator and mediation service. 

20.5. If Franchisee is more than forty-five (45) days past due in any of its payments to any of 
the Franchisor Entities, none of the Franchisor Entities shall be required to seek or to participate in 
mediation of any matter or dispute under this Section 20 (although they reserve the right to require 
mediation), and any of the Franchisor Entities shall be free to commence or to pursue litigation at any 
time. None of the Franchisor Entities shall be required to seek or to participate in mediation of any 
matter or dispute relating to the indemnification or insurance provisions of this Agreement (although they 
reserve the right to require mediation). Nothing in this Section 20 shall prevent any party from 
instituting or pursuing litigation at any time to preserve the status quo, protect the Proprietary Marks, 
protect the health or safety of the public, or avoid irreparable harm. 

21. APPROVALS AND WANERS 

2Ll. Whenever this Agreement requires the prior approval or consent of Franchisor, 
Franchisee shall make a timely written request to Franchisor therefor, and such approval or consent must 
be obtained in writing. 

21.2. Franchisor makes no warranties. or guarantees upon which Franchisee may rely, and 
assumes no liability or obligation to Franchisee, by providing any waiver, approval, consent, or 
suggestion to Franchisee in connection with this Agreement, or by reason of any neglect, delay, or denial 
of any request therefor. 

21.3. No delay, waiver, omission, or forbearance on the part of Franchisor to exercise any 
right, option, duty, or power arising out of any breach or default by Franchisee under any of the terms, 
provisions, covenants, or conditions hereof, shall constitute a waiver by Franchisor to enforce any such 
right, option, duty, or power as against Franchisee, or as to subsequent breach or default by Franchisee. 
Subsequent acceptance by Franchisor of any payments due to it hereunder shall not be deemed to be a 
waiver by Franchisor of any preceding breach by Franchisee of any terms, provisions, covenants, or 
conditions of this Agreement. 

22. NOTICES 

Any and all notices required or permitted under this Agreement shall be in writing and shall be 
personally delivered, sent by certified, registered mail, or by other means, including any recognized 
overnight delivery service, which afford the sender evidence of delivery or of attempted delivery, to the 
respective parties at the following addresses unless and until a different address has been designated by 
written notice to the other party: 
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~1tic:es to Franchisee: 

Wendy's International, Inc. 
4288 West Dublin-Granville Road 
Dublin, OH 43017 
Attention: Franchise Legal Department 

Davco Restaurant, Inc. 
Davco Acquistion Holding, Inc. 
1657 Crofton Boulevard 
Crofton, MD 12913 

Any notice by a means which affords the sender evidence of delivery, or attempted delivery, shall be 
deemed to have been given at the date and time of mailing or sending of such notice. 

ENTIRE AGREEMENT 

This Agreement and the documents referred to herein constitute the entire, full, and complete 
Agreement between Franchisor and Franchisee concerning the subject matter hereof, and supersede all 
prior agreements, no other representations having induced Franchisee to execute this Agreement. Except 
for those permitted to be made unilaterally by Franchisor hereunder, no amendment, change, or variance 
from this Agreement shall be binding on either party unless mutually agreed to by the parties and executed 
by their authorized officers or agents in writing. 

24. SEVERABILITY AND CONSTRUCTION 

24.1. Except as expressly provided to the contrary herein, each portion, section, part, term, or 
provision of this Agreement shall be considered severable; and if, for any reason, any section, part, term, 
or provision herein is detem1ined to be invalid and contrary to, or in conflict with, any existing or future 
law or regulation by a court or agency having valid jurisdiction, such shall not impair the operation of, or 
have any other effect upon, such other portions, sections, parts, terms, or provisions of this Agreement as 
may remain otherwise intelligible; and the latter shall continue to be given full force and effect and bind 
the parties hereto: and said invalid portions, sections, parts, terms, or provisions shall be deemed not to be 
a part of this Agreement. 

24.2. Except as expressly provided to the contrary herein, nothing in this Agreement is 
intended, nor shall be deemed, to confer any rights or remedies upon any person or legal entity other than 
Franchisee, Franchisor, Franchisor's officers. directors, and employees, and such of Franchisee's and 
Franchisor's respective successors and assigns as may be contemplated (and, as to Franchisee, permitted) 
by Section 13 hereof 

24.3. Franchisee expressly agrees to be bound by any promise or covenant imposing the 
maximum duty permitted by law which is subsumed within the terms of any provision hereof, as though it 
were separately articulated in and made a part of this Agreement, that may result from striking from any of 
the provisions hereof any portion or portions which a court may hold to be unenforceable in a final 
decision to which Franchisor is a party. or from reducing the scope of any promise or covenant to the 
extent required to comply with such a court order. 
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24.4. For purposes of this Agreement, an "affiliate" of any party to this Agreement means any 
person, corporation, partnership, or other business entity that directly, or indirectly through one or more 
intermediaries controls, or is controlled by, or is under common control with, such party, and, with 
respect to Franchisor, the term "affiliate" shall also include, without limitation, WNAP, and any 
advertising cooperative operating under the System. 

24.5. All captions in this Agreement are intended solely for the convenience of the parties, and 
none shall be deemed to affect the meaning or construction of any provision hereof. 

25. JOINT AND SEVERAL OBLIGATION 

25.1 If more than one person or entity is a named Franchisee under this Agreement, such 
persons' liability under this Agreement shall be deemed to be joint and several and all references in the 
Agreement to "Franchisee" shall include all Franchisees individually and collectively. 

25.2 Franchisor may require certain parties (the "Guarantors") to guarantee all obligations of 
Franchisee by executing a Guaranty in the form attached hereto as Exhibit B ("Guaranty"). In the event 
of the death of any Guarantor, Franchisor may require replacement guarantees sufficient to provide 
Franchisor with the same protection as it had originally bargained for. 

26. APPLICABLE LAW 

26.1. This Agreement takes effect upon its acceptance and execution by Franchisor in Ohio, 
and shall be interpreted and construed under the laws of the State of Ohio. In the event of any conflict of 
law, the laws of Ohio shal1 prevail, without regard to, and without giving effect to, the application of 
Ohio conflict of law rules. If, however, any provision of this Agreement would not be enforceable under 
the laws of Ohio, and if the Restaurant is located outside of Ohio and such provision would be 
enforceable under the laws of the state in which the Restaurant is located, then such provision shall be 
interpreted and construed under the laws of that state. Nothing in this Section 26. L is intended by the 
parties to subject this Agreement to any franchise or similar law, rule, or regulation of the State of Ohio 
or of any other state to which it would not otherwise be subject 

26.2. Section 20 of this Agreement provides for non-binding mediation of certain disputes 
between the parties hereto. Subject to Section 20, Franchisee and. any Guarantor may pursue any claim 
they may assert against any of the Franchisor Entities in an individual action, which shall not be joined or 
eombined in any manner with any action or claim of any other franchisee against any of the Franchisor 
Entities. Neither Franchisee nor any Guarantor will join together with any other franchisee of Franchisor 
in bringing any litigation against any of the Franchisor Entities; nor will Franchisee or any Guarantor 
maintain any claim against any of the Franchisor Entities in a class action, whether as a representative or 
as a member of a class or purported class; nor will Franchisee or any Guarantor seek to consolidate, or 
consent to the consolidation of, all or any part of any litigation by either of them against any of the 
Franchisor Entities with any other litigation against any of the Franchisor Entities. Any action brought 
by Franchisee or any Guarantor against any of the Franchisor Entities in any court, whether federal or 
state, shall be brought only within the state and judicial district in which Franchisor has its principal 
place of business. Any action brought by any of the Franchisor Entities against Franchisee or any 
Guarantor in any court, whether federal or state, may be brought within the state and judicial district in 
which Franchisor has its principal place of business. Franchisee and any Guarantor hereby waive all 
questions of personal jurisdiction or venue for the purpose of carrying out this provision. 
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26.3. No right or remedy conferred upon or reserved to Franchisor or Franchisee by this 
Agreement is intended to be, nor shall be deemed, exclusive of any other right or remedy herein or by 
law or equity provided or permitted, but each shall be cumulative of every other right or remedy. 

26.4. Franchisor, Franchisee and any Guarantor irrevocably waive trial by jury in any action, 
proceeding. or counterclaim, whether at law or in equity, brought by Franchisor against Franchisee or 
Guarantor on the one hand, or by Franchisee or Guarantor against any of the Franchisor Entities on the 
other hand, whether or not there are other parties in such action or proceeding. Any and all claims and 
actions arising opt of or relating to this Agreement, the relationship of Franchisee and Franchisor, or 
Franchisee's operation of the Restaurant, brought by Franchisor against Franchisee or Guarantor on the 
one hand, or by Franchisee or Guarantor against any of the Franchisor Entities on the other hand, shall be 
commenced within two (2) years from the occurrence of the facts giving rise to such claim or action, or 
such claim or action shall be barred. 

26.5. Franchisor, Franchisee, and any Guarantor hereby waive to the fullest extent permitted 
by law any right to or claim of any punitive or exemplary damages against the other and agree that in the 
event of a dispute between them each shall be limited to the recovery of any actual damages sustained by 
it. 

26.6. Nothing herein contained shall bar Franchisor's right to obtain injunctive relief against 
threatened conduct that will cause it loss or damages, under the usual equity rules, including the 
applicable rules for obtaining restraining orders and preliminary injunctions. 

27. ACKNOWLEDGMENTS 

27.1. Franchisee acknowledges that it has conducted an independent investigation of the 
business franchised hereunder, recognizes that the business venture contemplated by this Agreement 
involves business risks, and that its success will be largely dependent upon the ability of Franchisee and 
if a corporation, partnership, or other business entity, its Owners as independent business persons. 
Franchisor expressly disclaims the making of, and Franchisee acknowledges that it has not received, any 
warranty, guarantee or representation, express or implied, as to the potential volume, profits, or success 
of the business venture contemplated by this Agreement. 

27 .2. Franchisee acknowledges that it received a copy of the complete Wendy's International, 
Inc. Unit Franchise Agreement, the Exhibit(s) thereto, and agreements relating thereto, if any, at least 
five (5) business days prior to the date on which this Agreement was executed or any initial franchise fee 
paid. Franchisee further acknowledges that it received the disclosure document required by the Trade 
Regulation Rule of the Federal Trade Commission entitled "Disclosure Requirements and Prohibitions 
Concerning Franchising and Business Opportunity Ventures" at least ten (10) business days prior to the 
date on which this Agreement was executed or any initial franchise fee paid. 

27.3. Franchisee acknowledges that it has read and understood this Agreement, the 
attacbment(s) hereto, and agreements relating thereto, if any, and that Franchisor has accorded 
Franchisee ample time and opportunity to consult with advisors of Franchisee's own choosing about the 
potential benefits and risks of entering into this Agreement. Franchisor encourages Franchisee to obtain 
independent professional assistance (both legal and financial) in connection with its review of this 
Agreement 
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IN WITNESS WHEREOF, the parties hereto have duly executed and delivered this Agreement which 
shall be effective on the date of Wendy's execution as set forth above. 

/ 

Franchisor 
WENDY'S INTERNATIONAL, IN(egal 

By:_-d.f-.;...·Q~~~~~· _p.,~~L__ __ _ 
Name: J. David Karam 

~--~~~~~~------------~ 
Title: ___ _.::_P..:...re:::.:s::.::ld:..:e::.:.:n::..t _______ _ 

WITNESS: Franchisee 
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OWNERSHIP ACKNOWLEDGMENT 

Franchisee hereby acknowledges that a partnership, joint venture, corporation, or other business entity 
("Business Association") is included as a Franchisee or Guarantor as defined in the Wendy's Unit Franchise 
Agreement to which this Ownership Acknowledgment is attached. As a material part of the Wendy's Unit 
Franchise Agreement, Franchisee hereby warrants, acknowledges and represents that the infonnation set out 
below is complete and accurate. and Franchisee agrees that any change in the structure of the Business 
Association(s) shall be in accordance with the tenns and conditions of the Wendy's Unit Franchise Agreement. 

(A) The following list includes the names of each person who owns a voting or equity interest in 
DA VCO RESTAURANT, INC. (a Franchisee or Guarantor), and the percentage of the total authorized shares 
or interest which each person owns in that Business Association, showing a total of l 00%. If more than one 
Business Association is a Franchisee or Guarantor, the Supplemental Ownership Acknowledgment on the back 
of this page has been used to set out that ownership. 

PERCENTAGE OF VOTING 
PERCENT AGE OF EQUITY 

NAME 
~TEREST OWNED INTEREST OWNED 

(If different from voting interesl) 

See Agreement and Consent to 
Assignment, and Development 
Letter Agreement, dated August 13, 
2003 

(B) If any of the owners of the Franchisee or Guarantor [as listed in (A) above] are also Business 
Associations, the following list includes the name of each person who owns a voting or equity interest in (an 
owner of the Franchisee or Guarantor) and the percentage of the total authorized shares or interest which each 
person owns in that Business Association, showing a total of I 00%. If more than one Business Association is an 
owner of the Franchisee or Guarantor, the Supplemental Ownership Acknowledgment on the back of this page 
has been used to set out that ownership. 

I PERCENTAGE OF EQUITY 

NAME 
PERCENTAGE OF VOTING INTEREST OWNED 

INTEREST OWNED (If different from votin2 interest) 

Franchisee 
DA VCO RESTAURANT§, Ll\fe. 

By: 
Name: 
Title: 
Date: 

DA VCO ACQUISITION 

By: 
Name: 
Title: 
Date: 
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EXHIBITB 
GUARANTY 

As an inducement for and in consideration of the granting of franchise and Licensed 
Rights for the Wendy's Old Fashioned Hamburgers Restaurants to be located at 

(the "Restaurants") to 
(hereinafter 

"Franchisee"} pursuant to the terms and conditions of the Franchise 
Agreements dated (hereinafter collectively referred to as the 
"Franchise Agreements"), (hereinafter collectively 
referred to as "Guarantors") hereby jointly and severally unconditionally guarantee all of the 
obligations, terms and conditions of the Franchise Agreements on behalf of Franchisee under the 
Franchise Agreements. Guarantors hereby further agree to pay all costs and expenses, including, 
without limitation, all court costs and reasonable attorneys fees and legal expenses, paid or 
incurred by Wendy's International, Inc. or its subsidiaries (collectively, "Wendy's") in 
endeavoring to enforce, or of prosecuting any action with respect to, any of the terms and 
conditions of the Franchise Agreements, any promissory note, agreement, document or 
instrument entered into by Franchisee and delivered to Wendy's, and pertaining to the Franchise 
Agreements as defined herein. 

Guarantors hereunder are either financially interested in Franchisee or will receive other 
benefits as the result of the Guarantors' promise herein. 

Guarantors agree that in the event of a breach of any promise or obligation under the 
Franchise Agreements by Franchisee, Guarantors shall perform as if Guarantors were personally 
and fully liable thereon. Such guarantee shall continue until and unless Wendy's has, in writing, 
specifically released Guarantors from such guarantee. In the event of the death, incapacity, 
bankruptcy, dissolution or insolvency of Guarantors, or any of them, or if Guarantors (or any of 
them) dispose of all or substantially all of their assets, then, in addition to any other rights and 
remedies, Wendy's reserves the right to require a replacement guarantor(s) (i) with a net worth 
comparable to the net worth of Guarantors on the date of execution of this Guaranty, (ii) who 
executes Wendy's then-current Guaranty; and (iii) who is otherwise acceptable to Wendy's. 

The Guarantors independently agree to be bound by and comply with the provisions, 
covenants and requirements contained in Sections 9, 13, 14, 16, 20 and 26 of the Franchise 
Agreements. 

Except as otherwise provided herein, this Guaranty shall be a continuing, absolute aud 
unconditional Guaranty, irrespective of (i) the absence of any attempt by Wendy's to enforce th~: 
provisions of the Franchise Agreements as to Franchisee, or (ii) any other circumstance which 
might otherwise constitute a legal or equitable discharge or defense of a guarantor. The 
obligations of Guarantors hereunder are independent of the obligations of Franchisee under the 
Franchise Agreements, and separate action or actions may be brought and prosecuted against 
Guarantors, whether action is brought against Franchisee or whether Franchisee, its successors or 
assigns are joined in any such action or actions. Guarantors hereby waive any right to reqmrc 
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Wendy's to: (i) proceed against Franchisee, (ii) proceed against or exhaust any security from 
Franchisee, or (iii) pursue any remedy in Wendy's power whatsoever_ 

The Guarantors further agree that this Guaranty shall continue to be effective or be 
reinstated, as the case may be, if at any time the payment of Franchisee's obligations, or any part 
thereof, to Wendy's, or fulfillment of any other term or condition under the Franchise 
Agreements is rescinded or must otherwise' be returned or undone by Wendy's upon the 
insolvency, bankruptcy or reorganization of Franchisee or otherwise, all as though such payment 
to Wendy's had not been made. 

Wendy's is hereby authorized, without notice or demand and without affecting the 
liability of Guarantors hereunder, to, from time to time (i) change, modifY or otherwise amend 
the provisions of the Franchise Agreements, (ii) change, modifY or otherwise amend the terms of 
any promissory note, or other agreement, document or instrument pertaining to the Franchise 
Agreements and now or hereafter entered into by Franchisee and delivered to Wendy's, (iii) 
accept partial payment, or partial performance by Franchisee under the Franchise Agreements, or 
under any promissory note, other agreement, document or instrument pertaining to the Franchise 
Agreements and now or hereafter entered into by Franchisee and delivered to Wendy's, and (iv) 
settle, release, waive, compromise, extend, collect or otherwise liquidate part or all of the 
obligations due Wendy's under the Franchise Agreements or under any other agreement, 
document, promissory note or instrument pertaining thereto, all without affecting or impairing 
the obligations of Guarantors hereunder. 

Guarantors agree that notice to the Franchisee will constitute notice to Guarantors. 

Guarantors hereby waive any benefit of, and any right to participate in, any security or 
collateral given to Wendy's to secure payment of any obligations due Wendy's under the 
Franchise Agreements, or any other liability of Franchisee to Wendy's. Guarantors further agree 
that any and all claims of Guarantors against Franchisee, any indorser or any other guarantor of 
all or any part of any obligations under the Franchise Agreements, or against any of their 
respective properties, whether arising by reason of any payment by Guarantors to Wendy's 
pursuant to the provisions hereof, or otherwise, shall be subordinate and subject in right of 
payment to the prior payment, in full, of all obligations under the Franchise Agreements, all 
reasonable costs of collection (including reasonable attorneys' fees and legal expenses) and any 
other liabilities or obligations owing to Wendy's by Franchisee, which may arise either with 
respect to or on any note, instrument, document, item, agreement or other writing heretofore, 
now or hereafter delivered to Wendy's. Guarantors also waive all setoffs and counterclaims and 
all presentments, demands for performance, notices of nonperformance, protests, notices of 
protest, notices of dishonor, and notices of acceptance of this Guaranty. Guarantors further 
waive all notices of the existence, creation or incurring of new or additional indebtedness, arising 
either from loans extended to Franchisee or otherwise, and also waives all notices that the 
obligations under the Franchise Agreements, or any portion thereof, and/or any interest on any 
instrument or document evidencing all or any part of any loan indebtedness is due, notices of any 
and all proceedings to collect from the makers, any indorser or any other guarantor of all or any 
part of any other indebtedness, or from anyone else, and, to the extent permitted by law, notices 
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of exchange, sale, surrender or other handling of any security or collateral given to Wendy's to 
secure payment of the obligations under the Franchise Agreements, or any other indebtedness. 

No delay on the part of Wendy's in the exercise of any right or remedy under the 
Franchise Agreements shall operate as a waiver thereof, and no single or partial exercise by 
Wendy's of any right or remedy under the Franchise Agreements shall preclude any further 
exercise thereof, n_or shalt any modification or waiver of any of the provisions of this Guaranty be 
binding upon Wendy's, except as expressly set forth in a writing duly signed and delivered on 
Wendy's behalf by an authorized officer or agent of Wendy's. Wendy's failure at any time or 
times hereafter to require strict performance by Franchisee, its successors and assigns, or 
Guarantors of any of the terms aoo conditions contained in the Franchise Agreements, any 
promissory note, security agreement, agreement, guaranty, instrument or document now or at any 
time or times hereafter executed by Franchisee and delivered to Wendy's relative to the 
Restaurants which are the subject of the Franchise Agreements as defined herein shall not waive, 
affect or diminish any right of Wendy's at any time or times hereafter to demand strict 
performance thereof and such right shall not be deemed to have been waived by any act or 
knowledge of Wendy's, its agents, officers or employees, unless such waiver is contained in an 
instrument in writing signed by an officer or agent of Wendy's and directed to Franchisee, 
specifying such waiver. No waiver by Wendy's of any default shall operate as a waiver of any 
other default or the same default on a future occasion, and no action by Wendy's permitted 
hereunder shall in any way affect or impair Wendy's rights or the obligations of Guarantors 
under this Guaranty. 

This Guaranty shall be binding upon Guarantors and upon the successors and assigns, 
heirs and legal representatives of Guarantors and shall inure to the benefit of Wendy's and its 
successors and assigns. All references herein to Franchisee shall be deemed to include its 
successors and assigns, including, without limitation, a receiver, trustee or debtor in possession 
of or for Franchisee. 

If any of Guarantors are a corporation, partnership or other business entity (referred to in 
this paragraph as the "Business Association Guarantors"), such Guarantors represent that they 
have accurately completed the Ownership Acknowledgment attached as Exhibit A to the 
Wendy's Unit Franchise Agreement The Business Association Guarantors also agree that 
without the prior written consent of Wendy's, there shall be no sale, resale, pledge, assignment, 
transfer or encumbrance of any voting stock of, or other ownership interest ill, the Business 
Association Guarantors, which would, alone or together with other related, previous, 
simultaneous or proposed transfers, result in a change of "control" of the Business Association 
Guarantors within the meaning of the Securities Exchange Act of 1934 and the regulations 
thereunder. If the Business Association Guarantors request but Wendy's does not grant such 
consent, then the Business Association Guarantors may propose a replacement guarantor(s), 
which replacement guarantor(s) must (i) have a net worth comparable to the net worth of the 
Business Association Guarantors on the date of execution of this Guaranty, (ii) execute Wendy's 
then-current Guaranty, and (iii) be otherwise acceptable to Wendy's. 
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This Guaranty has been delivered and accepted at and shall be deemed to have been made 
at Columbus, Ohio. This guaranty shall be interpreted, and the rights and liabilities of the parties 
hereto determined, in accordance with the local laws of the State of Ohio. Guarantors consent to 
the personal jurisdiction of the courts of the State of Ohio and the federal courts located in Ohio 
so that Wendy's may sue Guarantors in Ohio to enforce this agreement. The Guarantors agree 
not to claim that Ohio is an inconvenient place for trial. At Wendy's option, the venue (location) 
of any suit to enforce this agreement may be in Franklin County, Ohio. 

Wherever possible each provision of this Guaranty shall be interpreted in such manner as 
to be effective and valid under applicable law, but if any provision of this Guaranty shall be 
prohibited by or invalid under such law, such provisions shall be ineffective to the extent of such 
prohibition or invalidity without invalidating the remainder of such provision or the remaining 
provisions of this Guaranty. All references to the singular shall be deemed to include the plural 
and all references to the plural shall be deemed to be singular where the context so requires. 

IN WITNESS WHEREOF, this Guaranty has been duly executed by Guarantors this __ 
dayof 20_ 
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OWNERSHIP ACK~OWLEDGMENT 

Franchisee hereby acknowledges that a partnership, joint venture, corporation, or other business entity 
("Business Association") is included as a Franchisee or Guarantor as defined in the Wendy's Unit Franchise 
Agreement to which this Ownership Acknowledgment is attached. As a material part of the Wendy's Unit 
Franchise Agreement, Franchisee hereby warrants, acknowledges and represents that the information set out 
below is complete and accurate, and Franchisee agrees that any change in the structure of the Business 
Association(s) shall be in accordance with the terms and conditions of the Wendy's Unit Franchise Agreement. 

(A) The following list includes the names of each person who owns a voting or equity interest in 
DA VCO RESTAUR~NT, INC. (a Franchisee or Guarantor), and the percentage of the total authorized shares 
or interest which each person owns in that Business Association, showing a total of I 00%. If more than one 
Business Association is a Franchisee or Guarantor, the Supplemental Ownership Acknowledgment on the back 
of this page has been used to set out that ownership. 

PERCENTAGE OF VOTING 
PERCENTAGE OF EQUITY 

NAME INTEREST OWNED INTEREST OWNED 
(If different from voting interest) 

See Agreement and Consent to 
Assignment, and Development 
Letter Agreement, dated August 13, 
2003 

(B) If any of the owners of the Franchisee or Guarantor [as listed in (A) above] are also Business 
Associations, the following list includes the name of each person who owns a voting or equity interest in (an 
owner of the Franchisee or Guarantor) and the percentage of the total authorized shares or interest which each 
person owns in that Business Association, showing a total of 100%. If more than one Business Association is an 
owner of the Franchisee or Guarantor, the Supplemental Ownership Acknowledgment on the back of this page 
has been used to set out that ownership. 

PERCENTAGE OF VOTING 
PERCENT AGE OF EQUITY 

NAME INTEREST OWNED 
INTEREST OWNED (If different from voting interest) 

DA VOO ACQUISITION H K ~\ 
'\ 

By: 
Name: 
Title: 
Date: 
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Exhibit B 
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FR.Al"CHISE ADDENDUM AGREEMENT 

This Franchise Addendum Agreement (the "Addendum") is made in Dublin, Ohio, as of 
the date set forth below, by and between Wendy's International, Inc., an Ohio corporation 
(hereinafter "Wendy's"), DavCo Restaurants, Inc., a Delaware corporation (hereinafter 
"Davco"), and DavCo Acquisition Holding Inc., a Delaware corporation ("Davco Holding"). 

WHEREAS, Davco and Davco Holding (together referred to as the "Franchisee") and 
Wendy's are parties to the Unit Franchise Agreement for the franchise and Licensed Rights to the 
Wendy's Old Fashioned Hamburgers Restaurant located at 1433 Tappanhannock Blvd., 
Tappahannock, VA (the "Restaurant Franchise Agreement"); and 

WHEREAS, Wendy's and Franchisee are parties to a Development Agreement dated 
P\u.~\ \'l) "l.O o~ (the "Development Agreement") for the developmental 
rights within the franchised area of the City of Baltimore, MD; Anne Arundel, Baltimore, 
Calvert, Caroline, Carroll, Cecil, Charles, Dorcester, Frederick, Harford, Howard, Kent, 
Montgomery, Prince Georges, Queen Annes, St. Marys, Talbot, Washington, Wicomico, ang 
Worcester Counties, MD; the District of Columbia; and Arlington, Fairfax, Loudoun, Prine! 
William, and Stafford Counties, VA (the "Franchised Area"); and 

WHEREAS, in accordance with the terms of the Development Agreement, Unit 
Franchise Agreements have been executed for the 153 Wendy's Old Fashioned Hamburgers 
Restaurants opened under the Development Agreement as listed on Exhibit A attached hereto and 
incorporated herein by reference; and 

WHEREAS, the aforementioned Unit Franchise Agreements executed pursuant to the 
Development Agreement, the Development Agreement, and any and all amendments and 
modifications to any of said agreements are hereinafter collectively referred to as the "Franchise 
Agreements"; and 

WHEREAS, all of the Wendy's Old Fashioned Hamburgers Restaurants referenced above 
(including all such restaurants hereafter opened by Franchisee within the Franchised Area) are 
hereinafter collectively referred to as the "Restaurants"; and 

\V'HEREAS, contemporaneous with the execution of this Addendum, Wendy's and 
Franchisee desire to enter into an Agreement and Consent to Assignment (the "Consent") which 
provides in part for the execution of a development letter (the "Development Letter") which 
shall replace the Development Agreement and provide for the development of additional 
Restaurants in the Franchised Area, and new unit franchise agreements (the "NUFA(s)") 
applicable to the 154 existing Restaurants and applicable to any Restaurant hereafter built 
pursuant to the performance schedule contained in the Development Letter; and 

\VnEREAS, Franchisee and Wendy's desire to amend the NUFAs for all existing 
Restaurants and all Restaurants to be built pursuant to the Development Letter the manner 

m 
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NOW, THEREFORE, in consideration of the terms and conditions hereinafter set forth, 
the parties, intending to be legally bound, mutually agree as follows: 

1. Section I .3 of the NUFA is hereby modified to read as follows: 

"It is understood and agreed that Franchisee shall have the exclusive right 
to operate a Wendy's Old Fashioned Hamburgers Restaurant and to use the 
Wendy's System and the Licensed Rights at the Restaurant and within an 
area determined by drawing a circle around the Restaurant, which circle 
shall have the Restaurant at its center and shall include either a population 
of twenty thousand (20,000) persons or a radius of three (3) miles, 
whichever is smaller (the "Exclusive Franchised Area"). For the purposes 
of this Paragraph 1.3, the twenty thousand person population shall be 
computed by using the larger of (i) the number of individuals residing or 
employed in the area between the hours of 8:00 a.m. and 5:00p.m. on 
Monday through Friday, inclusive, or (ii) the residential population of the 
area." 

"Except as provided above and as set forth in the Development 
Letter, Franchisee expressly acknowledges that this franchise is 
nonexclusive. Franchisee shall only be permitted to operate from the 
Approved Location, to sell approved food and beverage products to retail 
customers for consumption on the premises or for personal carry-out 
consumption. Except as otherwise provided herein, Franchisor shall retain 
the right, among others, to use, and to license others to use, the System and 
the Proprietary Marks for the operation of restaurants at any location 
outside the Exclusive Franchised Area; and except as otherwise provided 
herein, to use and license to others the use of these and other proprietary 
marks in connection with the operation at any location of restaurants or 
any other business which are the same as, similar to, or different from the 
Restaurant, on any terms and conditions as Franchisor deems advisable, 
and without granting Franchisee any rights therein." 

2. Sections 2. I and 2.2 of the N'UF A are hereby modified to read as follows (with all 
subparagraphs remaining as set forth except as otherwise specifically provided 
hereL"l): 

2.1 "Unless sooner terminated as hereinafter provided, this Agreement 
shall expire twenty (20) years from December 31, 2005." 

2.2 "Franchisee may, at its option, renew the franchise to own and 
operate the Restaurant and the right to use the Wendy's System and 
the Licensed Rights at the Restaurant for an additional term equal 
to the term in Wendy's standard form of Unit Franchise Agreement 

2 

r . • 
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th.e renewal date, provided that prior to the expiration of the initial 
term, the Franchisee has met the following conditions:" 

3. Section 2.2.B of the NUFA is hereby modified to read as foJlo\vs: 

"Franchisee shall make or provide for, in a manner satisfactory to 
Franchisor, such renovation and modernization of the Restaurant as 
Franchisor may require, including, without limitation, renovation of the 
exterior facade, signs, interior furnishings, fixtures, and decor, to reflect 
the then-current standards and image of the System; provided however if 
the Restaurant has in the last 5 years been renovated or modernized 
pursuant to and to the extent provided in Paragraph 6.10 hereof, only 
repair and maintenance and such renovation and modernization as is 
necessary to bring the Restaurant up to Wendy's minimum standards shall 
be required in connection with renewal." 

4. Sections 4.1 and 4.2 of the NUFA are hereby modified to read as follows: 

4.1 "Franchisee has paid to Franchisor a Technical Assistance Fee 
(''Technical Assistance Fee{XE "Technical Assistance Fee"}") of 
Seven Thousand Five Hundred Dollars ($7,500). The Technical 
Assistance Fee shall be fully earned and shall be nonrefundable in 
consideration of administrative and other expenses incurred by 
Franchisor in granting the rights in this Agreement and for 
Franchisor's lost or deferred opportunity to grant these rights to 
other parties." 

4.2 "Franchisee agrees to pay to Wendy's a monthly royalty equal to 
four percent (4%) of the gross sales of the Restaurant during the 
month or Two Hundred Fifty Dollars ($250.00), whichever is 
greater. The royalty shall be payable from the date the Restaurant 
is opened. Such royalty shall be based upon the gross sales of the 
Restaurant during each month or fraction thereof." 

5. The second sentence of section 4.4 of the NUF A is hereby modified to read as 
follows: 

"Franchisor reserves the right to require payment of any and all fees by 
means of electronic, computer, wire, or automated transfer or bank 
clearing services, and Franchisee agrees to undertake all action necessary 
to accomplish such transfers, provided, however, this payment method 
shall be required by Franchisor only if the Franchisee has in t~e past been 
delinquent (a notice of default having been issued) for one or more 
payments due under the Agreement" 

J..'1d 5.1 are 
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7. Section 5.2.B of the NUFA is hereby, modified so as to delete the last two (2) 
sentences of that subparagraph. 

8. The first sentence of Section 5.2.0 of the NUFA is hereby modified to read as 
follows: 

"Franchisee shall employ a qualified and licensed general contractor to 
construct the Restaurant and to complete all improvements." 

9. Section 6.5 of the NUFA is hereby deleted in its entirety. 

10. Section 6.6 of the NUFA is hereby amended so as to include the following 
provision: 

"Provided, however, Franchisee shall not be required by Franchisor to 
operate the Franchised Business during hours that are otherwise prohibited 
by local ordinance or prohibited by the landlord under the terms of an arms 
length lease entered into with an unrelated third party if the Franchisee has 
made good faith efforts to comply with this provision." 

11. Section 6.8 of the NUF A is hereby amended to include the following: 

"It is understood and agreed that the failure of Franchisee to provide notice 
pursuant to this subparagraph, while a default under the Agreement, shall 
not in and of itself constitute a default under Subparagraph 14.2.C. A 
default under Subparagraph 14.2.C shall be based upon Franchisor's 
detennination of the condition of the Restaurant." 

. • 

12. Sections 6.9, 6.10 and 6.17 of the NUFA are hereby amended so as to include the 
following: 

"With respect to color scheme, it is understood and agreed that 
Franchisor's requirements hereunder may be subject to local ordinances 
and certain lease requirements, and Franchisee shall not be held to be in 
violation of this Agreement as a result of complying with such local 
ordinances and/or lease requirements concerning color scheme, provided 
the lease is an arms length lease entered into with an unrelated third party, 
and Franchisee has made good faith efforts to comply with this provision." 

13. Section 6.10 of the NUFA is hereby modified to read as follows: 

"At Franchisor's request, which shall not be more often than once every 
five (5) years, Franchisee shall refurbish the Restaurant at its expense to 
conform to the building design, trade dress, color schemes, and 
presentation of Lhe Proprietary :'¥larks in a map.ner consistent with the 

m new restaurants under 
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without limitation, remodeling, redeco~ation, and modifications to existing 
improvements and equipment." 

14. The last sentence of Section 6.17 of the NUFA shall be modified to read as 
follows: 

"Franchisee shall promptly undertake such action and make such 
expenditures as are necessary to implement such changes, including, 
without limitation, acquiring and installing new equipment at the 
Restaurant, and hiring and training additional personnel, provided that 
such changes are required by Franchisor on a system-wide basis." 

15. Section 11.7 of the NUF A is hereby modified to read as follows: 

"For all advertising and promotional plans which require Franchisor's 
approval prior to use, as set forth in Sections 11.3 and 11.4 hereof, 
Franchisee or the Cooperative, where applicable, shall submit samples of 
such plans and materials to Franchisor (by means described in Section 21 
hereof), for Franchisor's prior written approval." 

16. Section 12.4 of the NUF A is hereby modified to read as follows: 

"In connection with all significant construction, reconstruction, or 
remodeling of the Restaurant during the term hereof, Franchisee will cause 
the general contractor, its subcontractors, and any other contractor, to 
effect and maintain at general contractor's and all other contractor's own 
expense, such insurance policies and with such endorsements as are set 
forth in the Manual or otherwise in writing, and which are written by 
insurance companies satisfactory to Franchisor." 

17. Section 12.6 of the NUFA is hereby deleted in its entirety. 

18. Subparagraph 13.2 shall be modified to add the following sentence: 

''Notwithstanding the foregoing, a unitholder of Davco Restaurants 
Income Fund, a holder of Davco Restaurants Canada, Inc. common shares 
received on a redemption of units of the Davco Restaurants Income Fund, 
or a holder of notes of Davco Restaurants ULC received on a redemption 
of units of the Davco Restaurants Income Fund shall not be considered an 
"Owner" for the purposes of this Agreement (unless such party is a 
Control Block Principal as defined in the Consent)." 

19. Section l3.2.A of the N1JFA is hereby modified to read as follows: 

''~'either Franchisee nor any Owner shall transfer, pledge, or otherwise 
any or 

Agreement, a."1y direct or indirect interest in Franchisee, or any 
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material asset used in the Franchised Business, except as othenvise 
expressly permitted under the Consent." 

20. Section 13 .2.B of the NUF A is hereby modified to read as follows: 

"Franchisee shall not issue any securities, except as othenvise expressly 
permitted under the Consent; and" 

21. Section 13.3.A of the NUFA is hereby amended so as to include the following 
clause at the end of that subparagraph: 

"provided such other written policies are enforced by Wendy's with 
respect to transfers within the Wendy's System." 

22. The last sentence of Section 13.3.8 of the NUFA is hereby modified to read as 
follows: 

"Without limiting the terms and conditions of the Consent, Franchisor r 

reserves the right to disapprove any proposed transfer the result of which 
would be, in the opinion of Franchisor, a disproportionately large 
ownership of Wendy's restaurants by the Proposed Franchisee compared 
with the number of restaurants operated by all franchisees in the System; it 
is understood that if buyer has an active development agreement with 
Wendy's requiring additional restaurants to be built within a specific time 
period and buyer is in compliance with that development agreement, then 
buyer shall not be rejected by Wendy's based upon the penetration level of 
Wendy's restaurants in buyer's existing markets as referenced in item (iii) 
above." 

23. Section 13.3.0 of the NUFA is hereby modified to read as follows: 

"If Franchisor requests, the Franchisee or Proposed Franchisee, at their 
own expense, shall modify the Restaurant to conform to the then-current 
standards and specifications of System restaurants, and shall complete the 
modifications prior to the transfer or within the time subsequent to the 
transfer specified by Franchisor;" 

24. The second sentence of Section 13.4 of the NUFA is hereby modified to read as 
follows: 

"Except as othenvise provided in the Consent, Franchisor shall have the 
right and option, exercisable within forty-five ( 45) days after receipt by 
Franchisor of such written notification, all information and documentation 
which the se!ler has provided to the buyer and which the seller has 
received from the buyer, audited financial statements for the seller, audited 

statements the to extent exist 
financial statements from tb.e buyer certified by the President or Chief 
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Financial Officer of the buyer), and .all other information required by 
Wendy's then-existing transaction form and as may be specifically 
required in Wendy's then current transaction policy, to send vvritten notice 
to the seller that Franchisor intends to purchase the seller's interest on the 
same terms and conditions as those offered by the prospective purchaser." 

The first sentence of Section 13.5 of the NUFA is hereby modified to read 
as follows: 

"Franchisee shall neither grant nor permit the existence of any security 
interest in this Agreement, or in the securities of any corporation, 
partnership or other business entity which is a Franchisee (or which 
directly or indirectly controls a Franchisee) or, except as otherwise 
expressly permitted in the Consent, in any tangible asset material to the 
operation of the Franchised Business, without an acknowledgment by the 
security holder of the Franchisor's right of first refusal and Wendy's prior 
written consent." 

26. Section 14.2.B of the NUFA is hereby modified to read as follows: 

"If Franchisee is convicted of a crime involving moral turpitude, or any 
other crime or offense that Franchisor believes is likely to have a material 
adverse effect on the System, the Proprietary Marks, the goodwill 
associated therewith or Franchisor's interest therein; and fails to take 
appropriate action against the responsible individuals or mitigate the 
adverse effect." 

27. Section 14.2.H of the NUF A is hereby modified to read as follows: 

"If Franchisee repeatedly is in default under Section I 4.3 hereof for failure 
to substantially comply with any of the material requirements imposed by 
this Agreement, whether or not cured after notice, or Franchisee commits 
the same material default on three (3) occasions within any twelve-month 
period, whether or not cured after notice; or" 

28. Under Section I 6. I of the !'.1JF A the term "Franchisee" for purposes of 
this Paragraph shall not be construed so as to require DavCo Holding to 
devote its full time to the management and operation of the Franchised 
Business and the reference to approved Operator shall include the 
Executive Vice President of Operations and Senior Executive Vice 
President of Development as well as the current approved operator. 

7 
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29. Section 16.2.B of the NUFA is hereby .modified to read as follows: 

"Own, maintain, invest in, operate, engage in, be employed by, have any 
interest in, participate in any capacity (by franchising or otherwise) in any 
business which is, or is intended to be, either of the following:" 

30. Section 16.2.B.2 of the NUFA is hereby modified to read as follows: 

"Any quick-service restaurant selling chicken sandwiches or hamburgers 
or products similar to Franchisor (except another Wendy's Old Fashioned 
Hamburgers restaurant operating pursuant to a franchise agreement 
executed by Wendy's, as Franchisor) which quick-service restaurant is 
located within a three-mile radius of the Restaurant or within a three-mile 
radius of any other Wendy's Old Fashioned Hamburgers restaurant 
operating under the System," 

31. Sections 17.l.C and 17.2.C of the NUFA are hereby deleted in their 
entirety. 

32. Section l7.l.E ofthe NUFA is hereby amended to read as follows: 

"The requirements of Section 17 .l.D shall not apply to a publicly-held 
corporation or to the Original Restaurants Income Fund (the "Fund"). To 
the extent Franchisee remains indirectly controlled by the Fund (or if 
Franchisee is a corporation with securities registered under the Securities 
and Exchange Commission Act of 1934), Franchisee shall furnish to 
Franchisor copies of all communications sent by the Fund to the investors 
or note holders of the Fund (or sent by Franchisee to the Owners of the 
Franchisee)." 

33. Section 20.5 of the NUFA is hereby amended to include the following 
sentence: 

"Both parties agree to act in good faith with respect to the spirit of this 
provision." 

34. Section 25.2 of the NtJF A is hereby deleted in its entirety. 

35. The terms of this Addendum are unique and shall not be assignable by Franchisee 
in the event of a direct or indirect transfer of the Agreement or a change in the 
control of Franchisee. 

36. In the event of a conflict between the ~1.JF A and this Addendum, this Addendum 
will control, provided every effort is made to read the Addendum as 
supplementing the N1.JFA, except as specifically stated to the contrary. In the 

the 
control, provided every effort is made to read the 
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NUF A and this Addendum as supplementing the Consent, except as specifically 
stated to the contrary. 

37. This Addendum shall modify all NUFAs executed or to be executed pursuant to 
the performance schedule of the Development Letter, but shall not be applicable 
to any franchise agreements to be executed pursuant to the right of first refusal 
contained in the Development Letter. 

38. ln the event that Franchisee fails to submit on a timely basis any monthly royalty 
and gross sales report required under Section I 0.3, Franchisor shall have the right 
to make an estimate of royalty fees and advertising contributions (the "Estimated 
Amounts") due from Franchisee based upon the average of Franchisee's gross 
sales for the most recent three (3) months for which such reports were submitted, 
and to demand payment of the Estimated Amounts. Within five (5) days after 
delivery of such estimate to Franchisee, Franchisee shall either (a) pay the 
Estimated Amounts to Franchisor; or (b) deliver to Franchisor an accurate royalty 
and gross sales report together with payment of the royalty fees and advertising 
contributions indicated by such report (the "Calculated Amounts"). If Franchisee 
fails either to pay the Estimated Amounts or to deliver the report and pay the : 
Calculated Amounts within such five (5) day period, each of Franchisor and~ 
WNAP shall have the right to draw under the Davco Letter of Credit referred to in · 
the Agreement and Consent to Assignment dated of even date herewith for either 
the Estimated Amounts or the Calculated Amounts, as the case may be, due to it, 
plus any late fee and interest due on such amount. Any such drawing shall not be 
deemed to cure Franchisee's failure to submit the monthly royalty and gross sales 
report. 

IN WITNESS WHEREOF, this Franchise Addendum Agreement shall be effective as of 
the date it is executed by Wendy's International, Inc. 

Date: 81 t s I o ~ 

DA VCO RESTAURANTS, INC. 

By: ______________ _ 

Title: --------------------------------

9 
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1\TUF A and this Addendum as suppleil)enting the Consent, except as specifically 
stated to the contrary. 

37. This Addendum shall modify all NUFAs executed or to be executed pursuant to 
the performance schedule of the Development Letter, but shall not be applicable 
to any franchise agreements to be executed pursuant to the right of first refusal 
contained in the Development Letter. 

38. In the event that Franchisee fails to submit on a timely basis any monthly royalty 
and gross sales report required under Section 10.3, Franchisor shall have the right 
to make an estimate of royalty fees and advertising contributions (the "Estimated 
Amounts") due from Franchisee based upon the average of Franchisee's gross 
sales for the most recent three (3) months for which such reports were submitted, 
and to demand payment of the Estimated Amounts. Within five (5) days after 
delivery of such estimate to Franchisee, Franchisee shall either (a) pay the 
Estimated Amounts to Franchisor; or (b) deliver to Franchisor an accurate royalty 
and gross sales report together with payment of the royalty fees and advertising 
contributions indicated by such report (the "Calculated Amounts"). If Franchisee 
fails either to pay the Estimated Amounts or to deliver the report and pay th~ 
Calculated Amounts within such five (5) day period, each of Franchisor ana 
WNAP shall have the right to draw under the Davco Letter of Credit referred to hi 
the Agreement and Consent to Assignment dated of even date herewith for either 
the Estimated Amounts or the Calculated Amounts, as the case may be, due to it, 
plus any late fee and interest due on such amount. Any such drawing shall not be 
deemed to cure Franchisee's failure to submit the monthly royalty and gross sales 
report. 

IN WITNESS WHEREOF, this Franchise Addendum Agreement shall be effective as of 
the date it is executed by Wendy's International, Inc. 

WENDY'S INTERNATIONAL, INC. 

By: ____________________________ __ 

Title: ------------------------

Date:----------------

DA VCO REST AURAI'I'TS, INC. 

By~J0~-
Title~ ~ ~.U"rt41!-i 

~~~(es~ 
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EXHIBIT A 

Unit Franchise Agreements 
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6/19178 2040 Crain Highway, Waldorf, MD 
6/19/78 6329 Richmond Highway, Alexandria, VA 
6/19/78 6122 Oxen Hill Road, Oxon Hill, MD 
6/19178 3440 Donnell Drive, Forestville, MD 
6/19178 8907 Woodyard Road, Clinton, MD 
6/19/78 10634 Baltimore Boulevard, Beltsville MD 
6/19178 14117 Jefferson Davis Hvvy., Woodbridge, VA 
6/19/78 1201 W. Patrick Street, Frederick, MD 
6/19178 8211 landover Road Landover, MD 
6/19178 Routes 301 & 225, La Plata, MD 
1/23/79 5425 Silver Hill Road, Suitland, MD 
8/24179 350 Dual Hwy., Hagerstown, MD 
5/15/80 5050 Chesterfield Road, Arlington, VA 
6/19178 8203 Md. At. 3 - Veterans Highway, Millersville, MD 
6/19178 9817 York Road, Cockeysville, MD 
6/19/78 1950 Pulaski Highway, Edgewood, MD 
6/19178 3001 East Joppa Road, Baltimore, MD 
6/19178 6910 Ritchie Highway, Glen Burnie, MD 
6/19/78 10109 Reiserstown, Owin,gs Mills~ MD 
6/19/78 8610 Liberty Road Randallstown~ MD 
10/5178 119 Beacon Road Baltimore, MD 

11/27/78 4410 West Northern Pkv., Baltimore, MD 
12/13178 4000 North Point Blvd., Baltimore, MD 
1/23/79 7399 B & A Blvd., Glen Burnie MD 
5/25/79 605 E. Patapsco Avenue, Baltimore, MD 
5/25/79 1949 West Street, Anna12_olis MD 
10/2179 8457 Ft. Smallwood Road, Pasadena, MD 
6/27/80 1454 Whitehall Road, Ann~Jis MD 
6/27/80 1320 Merritt Blvd., Baltimore, MD 
1/6/81 7513 Greenbelt Road, Greenbelt, MD 

3/20/81 6823 New Hampshire Avenue, Takoma Park, MD 
6/3/81 7391 Lee Highway, Falls Church, VA 
7/2/81 229 South Van Dorn Street Alexandria, VA 

8/24/81 2339 Frederick Avenue, Baltimore, MD 
8/24/81 8989 Centreville Road, Manassas VA 
7/17/81 15807 Frederick Road, Rockville, MD 
8/24/81 8301 Leesburg Pike, Vienna, VA 
11/2/81 8010 Sudley Road, Manassas, VA 
11/2/81 8700 Richmond Hwy., Alexandria, VA 
1/20/82 21589 Great Mills Road, Lexington Park MD 
5/24/82 336 Baltimore Pike, Bel Air, MD 
11/12/82 6355 Dobbin Road, Columbia, MD 
1/27/83 18601 Jefferson Davis Hwy., Triangle, VA 
1/27/83 13804 Outlet Drive, Silver Spring, MD 
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#00084-00058 5/22/84 4000 Jermantown Road, Fairfax, VA 
#00084-00059 12/9/83 3900 Georgia Avenue N.W. Washington, DC 
#00084-00060 12/9/83 6056 Burke Commons Road, Burke, VA 
#00084-00061 1/5/84 3431 Columbia Pike, Arlington VA 
#00084-00062 4/6/84 6242 Greenbelt Road, Greenbelt, MD 
#00084-00064 2/3/84 7042 Little River Turnpike Annandale, VA 
#00084-00066 4/6/84 1701 Bracknell Drive, Reston, VA 
#00084-00067 5/22184 714 Nursery Road, Linthicum Heights MD 
#00084-00068 5/22/84 100 New York Avenue Washington, DC 
#00084-00069 7/5/84 9150 At. 108 Columbia, MD 
#00084-00070 11/19/84 1064 N. Route 3, Gambrills MD 
#00084-00071 9n/84 5719 Buckeystown Pike, Frederick, MD 
#00084-00072 10/19/84 18350 Contour Road, Gaithersburg, MD 
#00084-00073 5/9/85 5066 Lee Highway,Arlington, VA 
#00084-00075 6/18/85 3300 Duke Street, Alexandria, VA 
#00084-00076 6/18/85 4250 Nannie Helen Burroughs Avenue, Washington, DC 
#00084-00077 5/9/85 11815 Livingston Road, Ft. Washington, MD 
#00084-00078 4/10/86 3 Pidgeon Hill Drive, Sterling VA 
#00084-00079 6/18/85 14050 Baltimore Blvd., Laurel MD 
#00084-00080 6/18/85 6210 Kenilworth Avenue, Riverdale, MD 
#00084-00081 8/6/85 825 N. Washington Street, Alexandria, VA 
#00084-00082 10/21/85 8700 Belair Road, Baltimore, MD 
#00084-00083 12116/85 1470 Old Bridge Road, Woodbridge, VA 
#00084-00084 213/86 2038 Wilson Blvd., Arlington, VA 
#00084-00085 4/10/86 2045 Harford Road, Baltimore, MD 
#00084-00087 4/10/86 8 Watkins Park Drive Kettering, MD 
#00084-00088 8/11/86 13902 Lee Jackson Memorial Hwy., Chantilly, VA 
#00084-00089 8/11/86 6425 A Sargent Road Hyattsville, MD 
#00084-00090 1215/86 5615-21 York Road, Baltimore MD 
#00084-00091 10/24/86 145 Garrisonville Road, Stafford, VA 
#00084-00092 10/24/86 12988 Middlebrook Road, Germantown, MD 
#00084-00093 1215/86 987 Beards Hill Road, Aberdeen, MD 
#00084-00094 1/13/87 231 Street S.E., Washington DC 
#00084-00095 6/8/87 19775 Old Frederick Road, Germantown, MD 
#00084-00096 1/13/87 1600 Whitehead Court, Baltimore, MD 
#00084-00097 1/20/88 12114 Darnestown Road, Gaithersburg, MD 
#00084-00098 9/30/87 404 E. Market Street, Leesburg, VA 
#00084-00099 1/20/88 46900 Community Plaza, Sterling, VA 
#00084-001 00 4/25/88 8699 Philadelphia Road, Baltimore, MD 
#00084-00 1 01 11/9/88 1608 E. Joppa Road, Towson, MD 
#00084-00 102 4/4/91 395 North Center Street, Westminster, MD 
#00084-00 1 03 7/16/91 14012 Connecticut Avenue, Silver Spring, MD 
#00084-00 1 04 11/12191 808 Rockville Pike, Rockville, MD 
#00084-00 1 05 4/1/92 1570 Wesel Blvd. Hagerstown, MD 
#00084-00 1 06 4/14/92 7450 Gainesville Village Square, Gainesville, VA 
#00084·00 1 07 6/17/92 170 Solomon's Island Road, Prince Frederick, MD 
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#00084-00108 8/24/92 9401 Annapolis Road, lanham, MD 
#00084-001 09 3/18/93 14445 Brookfield Tower Drive Chantilly, VA 
#00084-00 11 0 219/93 14493 Gideon Drive, Woodbridge, VA 
#00084-00 111 3/18/93 2160 Centreville Road Fairfax, VA 
#00084-00 112 219/93 6500 Baltimore National Pike Baltimore, MD 
#00084-00113 12117/93 45460 Miramar Wav, California MD 
#00084-000 14 12117/93 303 Tippin Drive, Thurmont, MD 
#00084-00115 12117/93 13030 Fair lakes Pkwy., Fairfax, VA 
#00084-00 116 1/13/94 6400 Ridge Road, Eldersburg, MD 
#00084-00 117 4/21/94 3005 Crain Hwv .• Waldorf, MD 
#00084-00118 5/18/94 10502 Sharpsburg Pike, Hagerstown, MD 
#00084-00 120 7/5/94 11741 Beltsville Drive, Calverton, MD 
#00084-00121 8/26/94 588 Warrenton Road, Falmouth, VA 
#00084-00122 10/10/94 18425 Woodfield Road, Gaithersburg, MD 
#00084-00123 10/10/94 3563 Russett Green East laurel, MD 
#00084-00124 11/1/94 8241 Perry Hall Blvd., Baltimore MD 
#00084-00 125 11/1/94 1060 Joppa Farm Road, Joppatowne MD 
#00084-00 126 5/16/95 100 E. Central Avenue, Edgewater, MD 
#00084-00 127 8/4/95 4224 North Woods Trail, Ham..Qstead, MD 
#00084-00 128 9/13/95 101 Pulaski Hwv., Elkton, MD 
#00084-00129 10/13/95 1725 K Street, N. W. Washington, DC 
#00084-00 130 10/13/95 901 McCulloh Street Baltimore, MD 
#00084-00 131 6/19/78 11320 York Road, Hunt Valley, MD 
#00084-00 132 1215/95 411 East Maple Avenue, Vienna, VA 
#00084-00133 2112196 2410 Prince William Parkway, Woodbridge, VA 
#00084-00 134 2116/96 6349 Seven Corners, Falls Church VA 
#00084-00 135 2116/96 3636 Branch Avenue, Temple Hills, MD 
#00084-00 136 7/30/96 46350 Potomac Run Plaza, Sterling, VA 
#00084-00137 6/19/78 6335 Allentown Road, Camp Springs, MD 
#00084-00 138 6/19/78 16400 Harbour Way, Bowie, MD 
#00084-00139 6/19/78 3040 Gatehouse Plaza, Merrifield, VA 
#00084-00 140 6/19/78 9688 Main Street, Fairfax, VA 
#00084-00 141 3/26/85 12303 Coastal Highway, Ocean City, MD 
#00084-00 142 9/12183 1101 Salisbury Boulevard, Salisbury, MD 
#00084·00143 5/22184 8275 Ocean Gateway, Easton, MD 
#00084-00145 6/16/86 211 Sunburst Highway, Cambridge, MD 
#00084-00 146 7/2187 12641 Ocean Gateway, #580, Ocean City, MD 
#00084-00 14 7 7/9/93 271 o N. Salisbury Blvd., Salisbury, MD 
#00084-00148 6/19/78 7311 Washington Blvd., Elkridge, MD 
#00084-00149 11/14/97 1140 Winterson Road, Linthicum Heights, MD 
#00084-00150 6/19/78 3620 Washington Blvd., Baltimore, MD 
#00084-00151 6/19/78 6308 Annapolis Road, New Carrollton, MD 
#00084-00 152 12122197 8098 Edwin Raynor Blvd. Pasadena, MD 
#00084-00153 6/19/78 120 Chester Station Road, Chester. MD 
#00084-00154 6/19/78 8850 Gorman Road, Laurel, MD 
#00084-00 1 55 5/22198 2522 West Pulaski Highway, North East, MD 
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#00084-00 156 10/9/98 30273 Triangle Drive Charlotte Hall MD 
#00084-00157 10/19/98 15400 Chrysler Drive, Upper Marlboro, MD 
#00084-00158 11/30/98 11818 Reistertown Road, Reisterstown, MD 
#00084-00 160 215/99 498 Ritchie Highway, Severna Park, MD 
#00084-00 161 4/28/99 8715 Central Avenue Capital Heights MD 
#00084-00 162 2126/99 403 Punkin Court, Salisbury, MD 
#00084-00163 4/28/99 1344 Eastern Boulevard Baltimore, MD 
#00084-00164 11/4/99 5801 Clarksville Square Drive, Clarksville, MD 
#00084-00 165 1216/99 6411 Eastern Avenue, Baltimore, MD 
#00084-00166 3/6/00 10700 Bulloch Drive, Manassas, VA 
#00084-00 167 6/29/00 17786 Garland Groth Boulevard, Hagerstown, MD 
#00084-07804 12111/98 7530 Little River Turnpike Annandale, VA 
#00084-08517 9/7/00 2351 Rolling Road, Baltimore, MD 
#00084-08518 9/7/00 40804 Merchant Lane, Leonardtown, MD 
#00084-08531 8/23/01 7057 Arundel Mills Blvd., Hanover, MD 
#00084-08762 8/23/01 5001 Nicholson Road, Rockville, MD 
#00084-08931 1/21/02 4461 Cheshire Station Way, Dale City, VA r . • 
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COURT OF COMMON PLEAS 
FRANKLIN COUNTY, OHIO 

CIVIL DIVISION 

WENDY'S INTERNATIONAL, LLC, § 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Plaintiff, 

v. Case No. 14 CV 013382 

DA VCO RESTAURANTS LLC and Judge Reece 
DA VCO ACQUISITION HOLDING, INC. 

Defendants. 

DEFENDANTS' ANSWER, AFFIRMATIVE DEFENSES, AND COUNTERCLAIMS 

Defendants DavCo Restaurants LLC and DavCo Acquisition Holding, Inc. (collectively, 

"DavCo"), by and through their undersigned counsel, hereby submit this Answer, these 

Affirmative Defenses, and these Counterclaims in response to the Complaint filed by Wendy's 

International, LLC. DavCo denies any allegations that may be implied by or inferred from the 

headings in the Complaint. 

ANSWER TO COMPLAINT 

1. DavCo admits that it is a "long-time franchisee of Wendy's." DavCo denies the 

remaining allegations set forth in this paragraph. 

2. DavCo denies the allegations set forth in this paragraph. 

PARTIES 

3. DavCo admits that Wendy's offers a menu of food items, including hamburgers, 

chili, salads, and assorted chicken and other sandwiches. DavCo is without sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations set forth in this 

paragraph, and on that basis denies them. 
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4. DavCo Restaurants LLC admits that it is a limited liability company organized 

and existing under the laws of Delaware, and it is a franchisee of Wendy's. DavCo admits that it 

operated 152 Wendy's restaurants in Maryland, Virginia, and Washington, D.C. when the 

Complaint was filed. In all other respects, DavCo Restaurants LLC denies the allegations set 

forth in this paragraph. 

5. DavCo Acquisition Holding, Inc. admits that it is a corporation organized and 

existing under the laws of Delaware with its principal place of business in Crofton, Maryland. 

DavCo Acquisition Holding, Inc. also admits that it is the parent corporation of DavCo 

Restaurants LLC, and is a party to certain franchise agreements. In all other respects, DavCo 

Acquisition Holding, Inc. denies the allegations set forth in this paragraph . 

.JURISDICTION AND VENUE 

6. This paragraph consists of conclusions of law, to which no response is necessary 

or appropriate. DavCo admits that Section 26.2 of the franchise agreements states that "[a]ny 

action brought by any of the Franchisor Entities against Franchisee or any Guarantor in any 

court, whether federal or state, may be brought within the state and judicial district in which 

Franchisor has its principal place of business." DavCo also admits that it has initiated litigation 

in Ohio, has had communication with some Wendy's personnel in Ohio, and has visited Ohio. 

DavCo denies that the initiation of any prior litigation against Wendy's in Ohio implies any legal 

position held by DavCo as to the terms of the franchise agreements. DavCo is without 

knowledge or information sufficient to form a belief as to the allegations regarding Wendy's 

internal business set forth in this paragraph, and on that basis denies them. In all other respects, 

DavCo denies the allegations set forth in this paragraph. 

2 
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7. This paragraph consists of conclusions of law, to which no response is necessary 

or appropriate. In all other respects, DavCo denies the allegations set forth in this paragraph. 

STATEMENT OF FACTS 

A. The Parties' Franchise Agreements 

8. DavCo admits that it, through its predecessors, has been a Wendy's franchisee 

since 1976 and operated 152 Wendy's restaurants in Maryland, Virginia, and Washington, D.C. 

on the date the Complaint was filed. DavCo further admits that each restaurant operates under 

several agreements, including a Unit Franchise Agreement. DavCo denies any inference that the 

Unit Franchise Agreements and the 2003 Franchise Addendum Agreement represent the entirety 

of the contractual relationship between the parties or the parties' obligations to each other. In all 

other respects, DavCo denies the allegations set forth in this paragraph. 

9. DavCo denies the allegations set forth in this paragraph. 

10. DavCo admits that this paragraph contains excerpts from the Unit Franchise 

Agreements. DavCo denies the allegations to the extent they are inconsistent with their full and 

complete terms and contents or incomplete or taken out of context. In all other respects, DavCo 

denies the allegations set forth in this paragraph. 

11. DavCo admits that this paragraph contains excerpts from the Unit Franchise 

Agreements. DavCo denies the allegations to the extent they are inconsistent with their full and 

complete terms and contents or incomplete or taken out of context. In all other respects, DavCo 

denies the allegations set forth in this paragraph. 

12. DavCo admits that this paragraph contains excerpts from the Unit Franchise 

Agreements, as modified by the 2003 Franchise Addendum Agreement. DavCo denies the 

allegations to the extent they are inconsistent with their full and complete terms and contents or 
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incomplete or taken out of context. In all other respects, DavCo denies the allegations set forth 

in this paragraph. 

13. DavCo admits that this paragraph contains excerpts from the Unit Franchise 

Agreements, as modified by the 2003 Franchise Addendum Agreement. DavCo denies the 

allegations to the extent they are inconsistent with their full and complete terms and contents or 

incomplete or taken out of context. In all other respects, DavCo denies the allegations set forth 

in this paragraph. 

14. DavCo admits that it did not register its restaurants for the Aloha point-of-sale 

("POS") system by March 31, 2014, but denies any inference that its failure to do so constitutes a 

breach of the franchise agreements. In all other respects, DavCo denies the allegations set forth 

in this paragraph. 

15. Paragraph 15 consists of conclusions of law, to which no response is necessary or 

appropriate. In all other respects, DavCo denies the allegations set forth in this paragraph. 

B. The Aloha POS System 

16. DavCo is without knowledge or information sufficient to form a belief as to the 

truth of the allegations set forth in this paragraph, and on that basis denies them. 

17. DavCo is without know ledge or information sufficient to form a belief as to the 

truth of the allegations set forth in this paragraph, and on that basis denies them. 

18. DavCo is without knowledge or information sufficient to form a belief as to the 

truth of the allegations set forth in this paragraph, and on that basis denies them. 

19. DavCo admits that it is aware of Wendy's original July 1, 2015 deadline for some 

restaurants to have the Aloha POS system installed. DavCo denies the third sentence in this 

paragraph and denies any allegation that the July 1, 2015 deadline applied to its restaurants. 
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DavCo is without know ledge or information sufficient to form a belief as to the truth of the 

remaining allegations set forth in the last sentence of this paragraph, and on that basis denies 

them. 

20. DavCo admits that Wendy's offered to provide some form of financial assistance 

to franchisees that registered for the Aloha POS system by March 31, 2014. DavCo is without 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

set forth in Paragraph 20, and on that basis denies them. 

21. DavCo admits that it did not register any of its restaurants for the Aloha POS 

system by March 31, 2014, but denies any inference that its failure to do so constitutes a breach 

of any obligation to Wendy's. The remaining allegations of Paragraph 21 state the Plaintiff's 

legal position and otherwise allege conclusions of law, to which no response is necessary or 

appropriate. To the extent that a responsive pleading is required, DavCo denies the remaining 

allegations of Paragraph 21. 

C. Refurbishment 

22. The allegations in the last sentence of this paragraph state the Plaintiff's legal 

position and otherwise allege conclusions of law, to which no response is necessary or 

appropriate. To the extent that a responsive pleading is required, DavCo denies the allegations 

of the last sentence of this paragraph. DavCo is without knowledge or information sufficient to 

form a belief as to the truth of the remaining allegations of this paragraph, and on that basis 

denies them. 

23. DavCo admits that it did not provide Wendy's a list of 15 or more restaurants to 

be refurbished in 2015 by December 15, 2014, but denies any inference that its failure to do so 

constitutes a breach of any obligation to Wendy's. DavCo did, however, identify restaurants it 
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was willing to renovate in 2015. The remaining allegations of this paragraph state the Plaintiff's 

legal position and otherwise allege conclusions of law, to which no response is necessary or 

appropriate. To the extent that a responsive pleading is required, DavCo denies the remaining 

allegations of this paragraph. 

CAUSES OF ACTION 

First Cause of Action 
Breach/Anticipatory Breach of Contract 
Regarding Wendy's Aloha POS System 

24. DavCo repeats each and every one of its responses to paragraphs 1 through 23 as 

fully set forth herein. 

25. This paragraph consists of conclusions of law, to which no response is necessary 

or appropriate. DavCo admits that they are parties to certain franchise agreements. In all other 

respects, the allegations in this paragraph are denied. 

26. This paragraph consists of conclusions of law, to which no response is necessary 

or appropriate. In all other respects, the allegations in this paragraph are denied. 

27. This paragraph consists of Plaintiff's legal position and conclusions of law, to 

which no response is necessary or appropriate. In all other respects, the allegations in this 

paragraph are denied. 

28. This paragraph consists of Plaintiff's legal position and conclusions of law, to 

which no response is necessary or appropriate. In all other respects, the allegations in this 

paragraph are denied. 

Second Cause of Action 
Declaratory Relief Regarding Wendy's Aloha POS System 

29. DavCo repeats each and every one of its responses to paragraphs 1 through 28 as 

fully set forth herein. 

6 

Case 2:16-cv-00506-NBF-MPK   Document 32-2   Filed 07/22/16   Page 7 of 28



Franklin County Ohio Clerk of Courts of the Common Pleas- 2015 Feb 1610:12 AM-14CV013382 
OC321 - V27 

30. This paragraph is a statement of Plaintiff's legal position, to which no response is 

necessary or required. To the extent that a responsive pleading is required, DavCo denies the 

allegations of this paragraph. 

Third Cause of Action 
Declaratory Relief Regarding Refurbishment Requirements 

31. DavCo repeats each and every one of its responses to paragraphs 1 through 30 as 

fully set forth herein. 

32. This paragraph is a statement of Plaintiff's legal position, to which no response is 

necessary or required. To the extent that a responsive pleading is required, DavCo denies the 

allegations of this paragraph. 

33. This paragraph is a statement of Plaintiff's legal position, to which no response is 

necessary or required. To the extent that a responsive pleading is required, DavCo denies the 

allegations of this paragraph. 

34. This paragraph is a statement of Plaintiff's legal position, to which no response is 

necessary or required. To the extent that a responsive pleading is required, DavCo denies the 

allegations of this paragraph. 

RESPONSE TO PRAYER FOR RELIEF 

DavCo denies that it has breached any obligation it owes to Wendy's. DavCo further 

denies that Wendy's is entitled to any relief requested against DavCo, including termination of 

the franchise agreements, damages, or any other relief of any kind. 

AFFIRMATIVE DEFENSES 

DavCo asserts the following affirmative defenses: 
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FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

Wendy's has failed to state a claim upon which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 
(Ripeness) 

The deadlines Wendy's seeks to impose for installation of the Aloha POS system and the 

refurbishment of restaurants have not passed. Wendy's claims are not ripe. 

THIRD AFFIRMATIVE DEFENSE 
(No Breach) 

DavCo has not breached its contractual obligations to Wendy's. 

FOURTH AFFIRMATIVE DEFENSE 
(Waiver or Estoppel) 

Wendy's claims are barred by the doctrines of waiver or estoppel. 

FIFTH AFFIRMATIVE DEFENSE 
(Breach of Contract by Plaintiff) 

The demands made by Wendy's to install the Aloha POS system and refurbish 

restaurants are in violation of the franchise agreements, commercially unreasonable, and 

breaches the implied duty of good faith and fair dealing. 

SIXTH AFFIRMATIVE DEFENSE 
(Impossibility, Impracticability, or Frustration of Purpose) 

Wendy's claims are barred by the doctrines of impossibility of performance, 

impracticability of performance, and frustration of purpose. 

SEVENTH AFFIRMATIVE DEFENSE 
(No Termination/Unenforceable Liquidated Damages Provision) 

Wendy's is not entitled to termination of the franchise agreements, and any termination 

right, if it existed, would constitute an unenforceable liquidated damages provision. 
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EIGHTH AFFIRMATIVE DEFENSE 
(No Damages) 

Wendy's has not suffered any damages for which it is entitled to compensation. 

NINTH AFFIRMATIVE DEFENSE 
(Unclean Hands) 

To the extent Wendy's seeks equitable relief, Wendy's claims are barred by the doctrine 

of unclean hands. 

COUNTERCLAIMS 

Pursuant to Ohio Rule of Civil Procedure 13, Defendant and Counterclaim-Plaintiff 

DavCo re-alleges and re-asserts all matters set forth above in its Answer, and further alleges the 

following against Plaintiff and Counterclaim-Defendant Wendy's: 

.JURISDICTION AND VENUE 

1. Wendy's is organized under the laws of Ohio and maintains its principal place of 

business in Ohio. This Court has personal jurisdiction over Wendy's. 

2. Venue is proper in this Court. Wendy's consented to venue by filing suit against 

DavCo in this Court. 

STATEMENT OF FACTS 

3. DavCo is one of Wendy's oldest and largest franchisees. 

4. Since becoming a franchisee in 1976, DavCo has invested over $325 million to 

build nearly 250 Wendy's restaurants in the Northern Virginia, Maryland, St. Louis, Nashville, 

and the District of Columbia markets. 

5. In addition to the tens of millions of dollars paid to Wendy's in the form of 

royalties, advertising contributions, and other payments, DavCo has played a significant role in 

Wendy's national success. 
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6. Throughout the parties' long relationship, Wendy's traditionally attached great 

importance to expanding its brand through the construction of new restaurants. As an incentive 

to DavCo's expansion efforts, Wendy's agreed to modify its franchise agreements to greatly 

limit the financial expenditures Wendy's subsequently could require DavCo to make. Because 

of the financial stability and predictability afforded by these modifications, DavCo continued to 

pursue the brand's vision by building new restaurants throughout its territories. 

7. While DavCo has remained a consistent performer with stable and engaged 

management, Wendy's has experienced significant change in its leadership and priorities. Over 

the last ten years, Wendy's executives and senior personnel have undergone significant turnover. 

In that time period, Wendy's has had four different Chief Executive Officers, four different Chief 

Financial Officers, four different Chief Operations Officers, and three different Chief 

Information/Technology Officers. The people who made representations to DavCo regarding the 

future of Wendy's and the financial commitments required of its franchisees were replaced, 

causing those representations to be willfully ignored. 

8. With new leadership in place, Wendy's abandoned its focus on building new 

restaurants and instead has pursued a questionable renovation strategy including remodeling and 

the imposition of a controversial and expensive POS system. This new approach has succeeded 

in imposing onerous financial burdens on franchisees, but has failed to yield an economically 

viable return on investment for those franchisees that have gone along. 

9. Specifically, Wendy's has attempted to force many-but not all-of its franchised 

restaurants to install NCR's Aloha POS system. The installation and operation of Aloha, 

however, has been so fraught with serious technical and operational problems that Wendy's itself 

has called them unreasonable in written communications with franchisees. 
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10. Given the troubles that have plagued the NCR Aloha POS System, Wendy's 

issued an indefinite suspension on most installations of Aloha, effective December 3, 2014. That 

suspension remains in effect today. Ironically, while asking some franchisees to suspend the 

installation of the NCR Aloha system in light of the serious concerns with its operation, Wendy's 

unreasonably commenced this action to compel DavCo to install that very same broken 

technology in its restaurants. 

11. Wendy's has also sought to impose on its franchisees what it calls an "Image 

Activation" concept. This concept comprises remodeling requirements that affect nearly every 

aspect of a restaurant, from the exterior and interior appearances to structural changes in the 

building. Despite the significant capital necessary to implement these changes, however, 

franchisees stand to make little or no return on their investment. 

12. Regardless of whether Wendy's can impose the costs of its Image Activation 

strategy on its other franchisees, DavCo's unique contractual agreements with Wendy's make 

Wendy's unable to impose such unreasonable demands on DavCo. Wendy's and its new 

executives cannot sidestep the limitations its former executives agreed to when Wendy's asked 

DavCo to prioritize new construction. These contractual limitations now prevent Wendy's from 

its current attempts to require DavCo to install the Aloha POS system. 

13. These limitations also prevent Wendy's from requiring DavCo to remodel to 

whatever its "Image Activation" standard may be on any given day. In the four years since the 

introduction of the Image Activation concept, there have been no fewer than eight different 

remodeling designs, with a ninth just added for remodeling of certain lower volume restaurants. 

The reason so many different design iterations have occurred in such a short period of time is 

that the designs have consistently proven to be economically unfeasible, in that the remodeling 
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costs are so excessive as to prevent the possibility of achieving any sustained return on 

investment (or even adequate levels of debt service, to the extent that the capital invested in the 

Image Activation restaurant is borrowed) in all but a select few cases. 

A. The Parties' Agreements 

14. Every Wendy's franchised restaurant operates under a franchise agreement. 

Before 1995, the franchise agreements substantially restricted the amount franchisees had to 

invest in refurbishing their restaurants-only one-half of their accumulated depreciation. For 

any renovation or remodeling required by Wendy's, it also had to make comparable 

improvements in its company-owned restaurants. 

15. In 1995, Wendy's adopted a new Unit Franchise Agreement ("NUFA") for new 

restaurants and franchise renewals. The NUFAs purported to authorize Wendy's to require 

refurbishment and remodeling of a franchisee's restaurants once every five years without any 

spending cap other than the implied duty of good faith and fair dealing that exists within any 

contract. Despite making this change to the terms of its franchise agreement, Wendy's continued 

its long-standing practice of requiring franchisees to perform substantial remodeling or 

renovations only upon the renewal or transfer of franchise rights. 

16. At the time the NUFA became Wendy's standard franchise agreement, however, 

DavCo already was operating under a long-standing Development Agreement between the 

parties. This Development Agreement imposed a multi-year obligation on DavCo to construct 

several new restaurants each year. Under the explicit terms of this Development Agreement, the 

NUFA did not and would not apply to DavCo's restaurants in its exclusive Mid-Atlantic 

territory. 
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17. When Wendy's began requiring franchisees to sign the NUFA in 1995, DavCo 

was investing significant capital in constructing new restaurants. Concerned with the prospect of 

a heightened and expensive remodeling obligation while investing significant capital in 

constructing new restaurants, DavCo requested that Wendy's agree that any future NUFA that 

could apply to its restaurants would not require additional remodeling capital expenditures. 

Given Wendy's focus on new restaurant construction, Wendy's readily agreed. 

18. As a result, in 1997, the parties executed a binding letter agreement 

memorializing certain critical modifications to the NUFA. The letter agreement substantially 

curtailed the extent of potential future remodeling requirements by modifying Section 6.10 of the 

NUFA to remove the term "structural changes." Likewise, the letter agreement removed the 

term "modifying leasehold improvements" from Section 6.17. The parties further modified the 

NUFA by adding language prohibiting Wendy's from requiring any changes in the color scheme 

of DavCo' s restaurants that violated local ordinances or DavCo' s leases. Since the execution of 

this letter agreement, DavCo has built and opened an additional48 new Wendy's restaurants, at a 

total capitalized cost of nearly $100 million. 

19. These modifications demonstrated the parties' mutual intent to limit Wendy's 

authority to mandate the renovation of DavCo's restaurants. 

20. In 2003, Wendy's and DavCo agreed to changes in DavCo's capital structure and, 

as part of that agreement, executed an Agreement and Consent to Assignment (the "2003 

Consent Agreement"). In consideration of Wendy's consent, DavCo agreed to execute a NUFA 

for all of its then-existing restaurants and any future restaurants. Each NUFA was subject, 

however, to the 2003 Franchise Addendum Agreement, which incorporated the NUFA 

modifications memorialized in the 1997 letter agreement. Thus, Wendy's would be unable to 
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require DavCo to make structural changes or modifications to leasehold improvements. The 

2003 Consent Agreement also permitted DavCo to maintain an older, yellow fascia color scheme 

in its existing restaurants. 

21. The Franchise Addendum Agreement expanded upon the restrictions in the 1997 

letter agreement by further modifying Section 6.17 to limit the expenditures DavCo could be 

required to undertake. This modification explicitly required that no changes could be imposed 

on DavCo unless it was also required of all Wendy's stores on a "system-wide basis." This 

language functions as a most-favored nation clause-if any Wendy's restaurant is not required to 

implement a change, then DavCo's restaurants cannot be required to implement that change. 

This limitation applies not only to remodeling restaurants, but also to the manner in which they 

operate. 

22. The parties executed an Amended and Restated Agreement and Consent to 

Assignment in 2004. This agreement affirmed the commitments made between the parties in the 

2003 Consent Agreement. 

23. In 2010, DavCo and Wendy's executed an Agreement and Consent to Transfer 

(the "2010 Consent Agreement") as part of DavCo's restructuring. The terms of the 2010 

Consent Agreement supplement and incorporate the parties' prior commitments-including the 

NUF As and the 2003 Franchise Addendum Agreement. 1 

24. Because DavCo was not subject to Wendy's general remodeling directives, 

DavCo promised in the 2010 Consent Agreement to make substantial investments in renovating 

or remodeling its restaurants. Thus, Paragraph 3.G of the 2010 Consent Agreement required 

1 The 2010 Consent Agreement (and the Remodeling Plan referenced in Paragraph 24 of the Counter-Claims) 
referred to in this Answer/Counter-Claim is not attached pursuant to Rule lO(D) because Wendy's has refused to 
waive the confidentiality provision in that Agreement. Pursuant to that Agreement, DavCo has provided notice of 
its intent to attach the 2010 Consent Agreement to its filings before the Court. If Wendy's does not want the 
document to be attached to future filings, it is obligated to seek a protective order. 
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DavCo to abide by an attached "Remodeling Plan." The Remodeling Plan obligated DavCo to 

invest a minimum of $15 million over the following 5-6 years in restaurant remodels. DavCo 

has satisfied in full its obligations under the Remodeling Plan. 

B. POS Systems 

25. In 2005 and 2006, DavCo decided to modernize its POS system. At that time, 

Wendy's did not have a uniform POS system used in all of its stores. During the process of 

selecting its POS System, DavCo consulted extensively with Wendy's regarding the best system 

to use. DavCo did not want to risk investing in any POS system that might be or become 

incompatible with Wendy's future requirements. The Chief Information Officer of Wendy's at 

the time, John Deane, recommended the Micros POS system as the most suitable for a Wendy's 

franchise. Deane further told DavCo that Wendy's itself would be adopting the Micros system 

for use in its company-owned restaurants. Relying upon Wendy's recommendation, DavCo 

invested over $4.4 million to acquire and install the Micros POS system in its restaurants. 

26. Upon information and belief, one of the POS systems reviewed by Wendy's 

information technology department in 2005 and 2006 was the NCR Aloha system. Wendy's 

rejected Aloha for use in its company-owned restaurants at that time. 

27. Despite its previous rejection of Aloha and the representations of its former 

executives, Wendy's announced in October 2012 it would be adopting the NCR Aloha system 

for most Wendy's restaurants. 

28. Wendy's purported adoption of Aloha has been a failure. Numerous restaurants 

that have installed Aloha have encountered significant and costly problems with it. The Aloha 

system has performed so badly that, in late 2013, Wendy's was forced to temporarily suspend 

Aloha installations because of concerns regarding the software's stability. The functional 

15 

Case 2:16-cv-00506-NBF-MPK   Document 32-2   Filed 07/22/16   Page 16 of 28



Franklin County Ohio Clerk of Courts of the Common Pleas- 2015 Feb 1610:12 AM-14CV013382 
OC321 - V36 

capacity of the Aloha system was also subject to ridicule among franchisees, as restaurants 

employing the Aloha system were unable to determine how many "Combo" meals were sold on 

a given day or in a given week-a key sales statistic. A year later, Wendy's again suspended 

installations of Aloha because the system repeatedly froze or disconnected itself from the 

network. Wendy's told its franchisees on November 18, 2014 that these problems were "causing 

more disruption than we would consider to be reasonable," and the suspension was made 

indefinite until NCR could remedy the malfunctions. 

29. In stark contrast to the representations in Wendy's Complaint, the problems with 

Aloha have persisted even as Wendy's commenced this action. On December 23, 2014-only 

one day after filing its complaint attempting to force DavCo to install this broken POS system-

Wendy's sent another message to its franchisees acknowledging that it might have to change its 

July 2015 deadline for Aloha installations. 

30. Several franchises that have installed Aloha view it as a complete failure. 

31. As has been reported by industry analysts, the POS systems used in company-

owned restaurants are not uniformly identical as those being required of franchisees. 

32. The problems with Aloha have yet to be remedied and the suspension on 

installation continues. 

C. Restaurant Refurbishment 

33. Upon information and belief, before 2014, Wendy's has never required 

franchisees to make significant refurbishments to their restaurants outside of the renewal of 

franchise agreements, transfers of franchise agreements, or transactions requiring Wendy's 

consent. Over the course of its 40-year franchise relationship with DavCo, Wendy's has never 

attempted to invoke Section 6.10 for any purpose. 
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34. DavCo satisfied its obligations under the 2010 Consent Agreement's Remodeling 

Plan. Pursuant to the Remodeling Plan, DavCo invested over $15 million in remodeling and 

refurbishing its restaurants. 

35. Wendy's now wants to ignore the significant investments DavCo made in 

remodeling and renovating its restaurants over the last four to five years. 

36. Wendy's Image Activation program has experienced significant changes since it 

was introduced in 2011. Initially, it consisted of four different remodel designs, each costing 

well over $1 million without any changes to the kitchen area. Wendy's ultimately settled on one 

design (known as Tier 1), with initial Tier 1 remodels costing $1.1-1.7 million. Wendy's then 

developed Tier 2 and Tier 3 in an effort to make remodels more affordable. Implementing either 

Tier 2 or Tier 3 ended up costing franchisees $100-200,000 more than Wendy's targeted costs. 

In 2013, Tier 3 evolved into "Standard" and "Standard Plus" designs. In 2015, a "Refresh" 

design was made available. 

37. Wendy's current Image Activation concept requires substantial changes to a 

Wendy's restaurant. These include, but are not limited to, adding a red "blade" feature to the 

exterior of the building, updating drive-through windows, changing restaurant signage, replacing 

chairs and tables, and installing new technology. 

38. The Image Activation and Refresh concepts include structural changes and 

leasehold improvements, both of which may not be imposed on DavCo pursuant to the 2003 

Franchise Addendum Agreement. 

39. Any changes to Image Activation and Refresh to exclude structural changes and 

leasehold improvements are not being implemented system-wide. 
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40. DavCo estimates that refurbishing its restaurants under the "Image Activation" or 

"Refresh" plans would cost at least $55 million in present dollars for the first 60% of its 

restaurants. Remodeling the remaining 40% would cost at least $20 million more. 

41. Wendy's has received data from franchisees who have built Image Activation 

restaurants regarding their post-remodel financial performance. Other than a momentary jump in 

sales after re-opening the restaurant, the remodeled restaurants provide little or no sustained 

return on investment in the long run in light of the significant capital needed for the remodeling. 

Industry analysts have also noted that the remodeling appears to provide little financial benefit. 

42. At Wendy's Spring Update meeting outside of Philadelphia in 2013, Wendy's 

Chief Financial Officer Stephen Hare tacitly acknowledged this lack of return by modeling the 

financial performance of Image Activation buildings with a permanent equity contribution by the 

franchisee (thus limiting the impact of debt service), and by refusing to model for public 

comment the financial performance of the Tier 1 Image Activation building. 

D. The Notice of Default 

43. On January 9, 2015, after the commencement of this litigation, Wendy's mailed a 

"Notice of Default" to DavCo regarding the installation of the Aloha POS system. The Notice of 

Default states that Wendy's intends to terminate the Franchise Agreements within 30 days unless 

DavCo completes various tasks associated with the installation of Aloha to Wendy's satisfaction. 

44. On February 3, 2015, the parties signed a Stipulation stating that the Notice of 

Default satisfies the written notice of default requirement in Section 14.3 of the Unit Franchise 

Agreements with regard to the subject matter therein. The Stipulation further states that prior to 

the conclusion of this action or upon Wendy's voluntary dismissal of its claims, Wendy's will 

not terminate the Franchise Agreements as a result of DavCo' s failure to complete the tasks 
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enumerated in the Notice of Default without first providing DavCo at least 30 days written 

notice. 

COUNTERCLAIM COUNT ONE 
(Declaratory Judgment that POS Systems are Not 

Equipment Under the Franchise Agreements) 

45. DavCo repeats and re-alleges the allegations of the preceding paragraphs 1-44 of 

these Counterclaims as fully set forth herein. 

46. Wendy's has sued DavCo in the present action, alleging breach of the Unit 

Franchise Agreements. Thus, an immediate, real and justiciable controversy exists between 

Wendy's and DavCo with respect to the rights and obligations of the parties under the Unit 

Franchise Agreements. 

47. While the franchise agreements between the parties permit Wendy's the authority 

to regulate several aspects of DavCo's restaurants, technology is not one of them. Technology-

especially software-is not equipment. 

48. Wendy's actions since executing the Unit Franchise Agreements reflect this 

interpretation. In its annual Franchise Disclosure Documents filed with federal and state 

regulators, for example, Wendy's routinely treats "equipment" and "technology" differently. 

These disclosures define equipment as sinks, counters, refrigerators, grills, ovens, drink stations, 

display cases, tables, chairs, and other related items. Technology is defined separately as POS 

hardware and software, computers, wireless internet systems, televisions, music systems, and 

other related items. When listing initial investment costs for new franchisees, Wendy's includes 

both equipment and technology as separate terms. The disclosures further state that Wendy's 

Engineering Department is responsible for restaurant equipment, while the Information 

Technology Department is responsible for restaurant technology. 
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49. DavCo is entitled to a declaratory judgment that POS systems are not considered 

"equipment" under the franchise agreements. 

COUNTERCLAIM COUNT TWO 
(Declaratory Judgment that Wendy's Desired Refurbishment Includes 

Structural Changes and Leasehold Improvements) 

50. DavCo repeats andre-alleges the allegations of the preceding paragraphs 1-49 of 

these Counterclaims as fully set forth herein. 

51. Wendy's has sued DavCo in the present action, alleging breach of the Unit 

Franchise Agreements. Thus, an immediate, real and justiciable controversy exists between 

Wendy's and DavCo with respect to the rights and obligations of the parties under the Unit 

Franchise Agreements. 

52. The 2003 Franchise Addendum Agreement between Wendy's and DavCo 

explicitly removed any right of Wendy's to require DavCo to engage in "structural changes" or 

"modifying leasehold improvements" under the Unit Franchise Agreements. 

53. The current refurbishment sought by Wendy's requires extensive changes to 

DavCo's restaurants, including "structural changes" and "modifying leasehold improvements." 

54. DavCo is entitled to a declaratory judgment that the refurbishments Wendy's 

seeks to impose on DavCo include structural changes and modifying leasehold improvements. 

COUNTERCLAIM COUNT THREE 
(Breach of Contract) 

55. DavCo repeats andre-alleges the allegations of the preceding paragraphs 1-54 of 

these Counterclaims as fully set forth herein. 

56. The Franchise Agreements are valid and binding contracts between Wendy's and 

DavCo. The parties to this action are the parties to the Franchise Agreements. 

57. DavCo has met its obligations under the Franchise Agreements. 
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58. Wendy's demands to install the Aloha POS system and refurbish DavCo's 

restaurants are commercially unreasonable. In recent years, DavCo modernized its POS system 

with Wendy's guidance, and performed significant renovations to its restaurants pursuant to the 

2010 Consent Agreement. The Aloha POS system has encountered several problems, leading 

Wendy's to indefinitely suspend new installations until the problem is fixed-a fact known to 

Wendy's prior to commencing this action. The refurbishments Wendy's wants DavCo to 

undertake require extensive changes with little to no return on investment for franchisees in the 

long run. 

59. If DavCo is forced to install the Aloha POS system and make the "Image 

Activation" or "Refresh" refurbishments, it faces a substantial risk of having expenses exceed 

income. The capital costs required for these projects substantially exceed DavCo's income and 

internally generated cash flow. DavCo does not have the capital or the balance sheet to make 

these substantial investments without placing significant financial stress on the company and 

would significantly increase the risk of insolvency for DavCo. 

60. Wendy's commenced this action with full awareness that its planned installations 

of Aloha were indefinitely suspended and may require pushing back its July 1, 2015 deadline. 

61. Wendy's is exercising what discretion it might have under the Unit Franchise 

Agreements in a commercially unreasonable manner. Such action constitutes a breach of the 

implied covenant of good faith and fair dealing found in every contract, for which DavCo is 

entitled to all legal or equitable relief justified by the evidence. Such damages are in an amount 

to be established at trial, but not less than $25,000. 
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COUNTERCLAIM COUNT FOUR 
(Unfair Competition) 

62. DavCo repeats and re-alleges the allegations of the preceding paragraphs 1-61 of 

these Counterclaims as fully set forth herein. 

63. While DavCo and Wendy's are part of a franchisor/franchisee relationship, 

Wendy's also operates nearly 900 company-owned restaurants across the country. 

64. Since at least 2010, Wendy's has repeatedly expressed an interest in acquiring 

DavCo to DavCo's controlling shareholder. In 2011, Wendy's refused to give its consent to a 

possible merger of DavCo with another Wendy's franchisee. 

65. Wendy's commenced this action on December 22, 2014, seeking, among other 

things, a declaration that it is entitled to terminate the Franchise Agreements in an attempt to 

acquire DavCo's interests in these restaurants. Wendy's stands to gain from any termination of 

the Franchise Agreements. 

66. At the time Wendy's commenced this action, it was fully aware that the Aloha 

POS system was problematic and installations were indefinitely suspended. The suspension on 

installations was in place before the commencement of this litigation and remains in place today. 

As Wendy's filed its Complaint, it was preparing a message to all of its franchisees to 

acknowledge that the July 2015 deadline might need to be extended. Wendy's representations to 

the Court in its Complaint, however, infer that all Aloha installations have been successful and 

make no mention that the July 2015 deadline may soon no longer be applicable. As has been 

reported by restaurant analysts, Wendy's is also in the process of creating an internally-

developed POS system-which might replace Aloha and render this litigation moot. Wendy's is 

also aware that DavCo was obligated to remodel its restaurants within the last five years under 

the 2010 Consent Agreement. Wendy's is further aware that its Image Activation and Refresh 
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concepts incorporate structural changes and modifications to leasehold improvements. Despite 

this knowledge, Wendy's commenced this objectively baseless action against DavCo with the 

subjective intent to injure DavCo's ability to be competitive. 

67. By commencing this malicious litigation, Wendy's has tortiously engaged in 

unfair competition, and DavCo is entitled to all legal and equitable relief justified by the 

evidence, which such compensatory damages exceed $25,000. 

COUNTERCLAIM COUNT FIVE 
(Abuse of Process) 

68. DavCo repeats andre-alleges the allegations of the preceding paragraphs 1-67 of 

these Counterclaims as fully set forth herein. 

69. Pleading in the alternative, Wendy's commenced this action with full awareness 

that several of its franchisees reasonably question the direction of the Brand. Wendy's 

franchisees have experienced first-hand the problems with Aloha, Wendy's unilateral suspension 

on Aloha installations, the significant costs of remodeling restaurants to Image Activation 

standards, and the lack of any significant return on investment for either initiative. 

70. In light of these problems, Wendy's fears that many of its franchisees will choose 

not to install Aloha or remodel their restaurants. Wendy's is pursuing this litigation against one 

of its largest franchisees for the ulterior purpose of setting an example to other franchisees to 

force them into compliance with Wendy's unreasonable demands. 

71. Further, since 2010, Wendy's has expressed an interest in acquiring DavCo to 

DavCo's controlling shareholder. In 2011, Wendy's refused to give its consent to a possible 

merger of DavCo with another Wendy's franchisee. 

72. DavCo exclusively operates Wendy's restaurants. Thus, termination of the 

franchise agreements-which Wendy's seeks in the Complaint-may adversely impact DavCo's 
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value in the eyes of potential buyers. Wendy's has also commenced this action for the ulterior 

purpose of compelling the sale of DavCo to Wendy's. 

73. A request for declaratory relief to resolve contracting parties' dispute of the 

construction of a contract and/or the consequences in the event of a contracting party's breach of 

contract are, under Ohio statutory law and civil rules, properly brought in the common pleas 

courts and done so with probable cause. However, this action is an attempt by Wendy's to 

pervert the process and secure collateral advantages not properly involved in this proceeding 

itself. 

74. As a proximate and direct result of Wendy's abuse of process, DavCo has been 

damaged in an amount to be established at trial, but not less than $25,000. 

COUNTERCLAIM COUNT SIX 
(Declaratory Judgment of No Action Permitted on Notice of Default) 

7 5. DavCo repeats and re-alleges the allegations of the preceding paragraphs 1-7 4 of 

these Counterclaims as fully set forth herein. 

76. Wendy's issued a notice of default to DavCo stating its intent to terminate the 

franchise agreements because of DavCo's failure to register for the Aloha POS system. Thus, an 

immediate, real and justiciable controversy exists between Wendy's and DavCo with respect to 

the rights and obligations of the parties under the Unit Franchise Agreements. 

77. Wendy's is not permitted to require DavCo to adopt a specific POS. Thus, any 

decision by DavCo to not install or operate the NCR Aloha system cannot constitute a default 

under the Unit Franchise Agreements. In addition, because the date for such installation for the 

installation of such a system has not passed, Wendy's is unable to declare such a default is not 

yet even ripe. 
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78. DavCo is entitled to a declaratory judgment that the Notice of Default is void and 

Wendy's may not take any further action in reliance upon it. 

PRAYER FOR RELIEF 

WHEREFORE, DavCo respectfully requests the following relief: 

A. That Wendy's Complaint be dismissed with prejudice and that all relief requested by 

Wendy's be denied with prejudice; 

B. That the Court find and declare that POS systems are not considered "equipment" under 

the franchise agreements; 

C. That the Court find and declare that Wendy's desired refurbishments include structural 

changes and modifications to leasehold improvements; 

D. That the Court find and declare that Wendy's has breached the Franchise Agreements by 

making unreasonable demands on DavCo; 

E. That the Court find and declare that the Notice of Default is void and Wendy's may not 

take any further action in reliance upon it; 

F. That DavCo be awarded compensatory damages for Wendy's breach of contract in an 

amount not less than $25,000; and compensatory and punitive damages for Wendy's 

unfair competition and/or abuse of process; and 

G. That the Court award to DavCo such further relief, in law or in equity, as this Court 

deems just and proper. 
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Dated: February 16, 2015 
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Respectfully submitted, 

/s/ Marion H. Little Jr. 
John W. Zeiger (0010707) 
Marion H. Little, Jr. (0042679) 
ZEIGER, TIGGES & LITTLE LLP 
3500 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 
Telephone: (614) 365-9900 
Facsimile: (614) 365-7900 
zeiger@ litohio.com 
little@litohio.com 

Shawn Rabin (PHV-2368-2015) 
Jacob Buchdahl (PHV-6040-2015) 
Ian M. Gore (PHV-6033-2015) 
SUSMAN GODFREY L.L.P. 
560 Lexington A venue 
15th Floor 
New York, NY 10022 
Telephone: (212) 336-8330 
Facsimile: (212) 336-8340 
srabin@ susmangodfrey .com 
jbuchdahl@ susmangodfrey .com 
igore@ susmangodfrey .com 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing Defendants' Answer, 

Affirmative Defenses, and Counterclaims was filed with the Court's electronic filing system this 

16th day of February, 2015, which will provide notice of the same to the following: 

1039-001:532402 

J. Todd Kennard 
JONES DAY 

325 John H. McConnell Blvd., Suite 600 
Columbus, OH 43215-2673 
Mailing Address: 
P.O. Box 165017 
Columbus, OH 43216-5017 
jtkennard@ jonesday .com 

James P. Karen 
Jason Cross 
JONES DAY 

2727 North Harwood Street 
Dallas, TX 75201-1515 
jkaren@ jonesday .com 
jcross@ jonesday .com 

Attorneys for Plaintiff 

/s/ Marion H. Little Jr. 
Marion H. Little, Jr. 
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